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September 25, 1991
MEMORANDUM FOR EXECUTIVE ASSOCIATE DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET
DIRECTOR OF DEFENSE PROCUREMENT
DIRECTOR, DEFENSE CONTRACT AUDIT AGENCY

SUBJECT: Final Report on the Review of Lobbying Activities
(Report No. 91-122)

This final report is provided for your information and
use. The review was made in response to a June 12, 1991, request
from the Office of Management and Budget. A draft of this report
was issued on September 3, 1991. Management comments were
considered in preparing this report.

DoD Directive 7650.3 requires all recommendations within DoD
to be resolved promptly. Therefore, we request that the Director
of Defense Procurement provide final comments on the unresolved
recommendations by November 25, 1991. DoD Directive 7650.3 also
requires that comments indicate concurrence or nonconcurrence in
each recommendation addressed to you. If you concur, describe
the corrective actions taken or planned, the completion dates for
actions already taken, and the estimated dates for completion of
planned actions. If you nonconcur, state your specific reasons
for each nonconcurrence. If appropriate, you may propose
alternative methods for accomplishing desired improvements.

The courtesies extended to the audit staff are appreciated.
If you have any questions on this final report, please contact
Mr. Garold E. Stephenson, Program Director, on (703) 614-6275
(DSN 224-6275) or Mr. John M. Gregor, Project Manager, on
(703) 614-3462 (DSN 224-3462). The planned distribution of this

report is listed in Appendix K.

‘Robert J. Lieberman
Assistant Inspector General
for Auditing

Enclosure

cc:

Administrator, Office of Federal Procurement Policy
Under Secretary of Defense for Acquisition
Secretary of the Army

Secretary of the Navy

Secretary of the Air Force

Director, Defense Acquisition Regulations System






Office of the Inspector General, DoD

REPORT NO. 91-122 September 25, 1991
(Project No. 1CH-5016)

REVIEW OF LOBBYING ACTIVITIES

EXECUTIVE SUMMARY

Introduction. Section 319 of Public Law 101-121, commonly
referred to as the "Byrd Amendment," prohibits recipients of
Federal contracts, grants, loans, and cooperative agreements from
using appropriated funds for lobbying activities and requires the
filing of a disclosure form if other funds are used for lobbying
activities subject to the Amendment. It also requires persons or
companies that request or receive a contract, grant, loan, or
cooperative agreement to certify that no prohibited payments were
or will be made. The DoD is required to report to Congress every
6 months on the number of 1lobbying activity disclosure forms
received. The Amendment was effective December 23, 1989.

For the 15-month period ended March 31, 1991, there were
10 lobbying activity disclosure forms forwarded by DoD
contracting activities to the Director of Defense Procurement for
semiannual reports to the Congress. Because of the small number
of disclosures, the Executive Associate Director, Office of
Management and Budget (OMB), requested on June 12, 1991, that the
Inspector General, DoD, determine whether there was compliance by
DoD contractors with respect to the requirements of the Byrd
Amendment.

Objective. The overall objective of the review was to evaluate
whether Defense contractors and grant recipients understood and
complied with the restrictions and disclosure requirements of the
Byrd Amendment, as codified in United States Code, title 31,
sec. 1352, During the review, we also evaluated the DoD
implementation of the Byrd Amendment.

Results of Review. The 13 contractors and 2 universities
reviewed were aware of the limitations on 1lobbying activities
imposed by the Byrd Amendment and had generally taken prompt
action to disseminate guidance on the Amendment to their senior
officials, Government affairs staff, and consultants. None of
the contractors in our sample filed a 1lobbying activity
disclosure form. We could not conclusively determine that the
contractors had accurately disclosed their lobbying activities
because contractor records were not always of sufficient detail,
and there were no controls in DoD to ensure that all lobbying
activities would be identified. For the 10 lobbying disclosure
forms reported to Congress, 7 were filed by contractors and
grantees because they were uncertain whether their activities



were covered by the Byrd Amendment. At DoD contracting offices,
we found 11 lobbying activity disclosures that were not forwarded
to the Director of Defense Procurement for inclusion in
semiannual reports. Five disclosure forms should have already
been reported to the Congress.

Senior officials, such as program managers and commanders of
major military activities, in the DoD Components, did not have
guidance regarding the Byrd Amendment prohibitions and disclosure
requirements. However, these officials have communications with
persons representing contractors and grantees that perform
lobbying activities subject to the Byrd Amendment. The Defense
Contract Audit Agency (DCAA) was reviewing the allowability of
costs incurred by contractors for their 1legislative 1liaison
activities and for consultants.

Internal Controls. We did not specifically examine internal
controls during this review.

Potential Benefits of Review. We did not identify any potential
monetary benefits during the review; however, we did identify
opportunities to improve compliance with laws and regulations
(Appendix I).

Summary of Recommendations. We made an advisory recommendation
that OMB issue clarifying guidance; and we recommended additional
guidance, training, and procedures to DoD.

Management Comments. The Executive Associate Director of OMB
agreed to issue guidance clarifying the difference between
program lobbying and lobbying for contracts or grants in the
context of follow-on sole-source contracts and grants for ongoing
programs. '
The Director of Defense Procurement nonconcurred with the
recommendations to prepare a DoD-wide notice to inform senior
officials of the Byrd Amendment restrictions and requirements, to
develop procedures for reporting 1lobbying activities and
suspected violations of the Byrd Amendment, to develop training
on the Byrd Amendment requirements, and to establish controls to
ensure that all lobbying activity disclosure forms are forwarded
to Congress. Accordingly, we request that the Director provide
additional comments to the final report by November 25, 1991.
The Assistant Director, Defense Contract Audit Agency agreed to
establish audit procedures to determine if contractors disclosed
unallowable lobbying activities.

The full discussion of the responsiveness of management comments

is included in Part II of the report, and the complete text of
management comments is included in Part IV of the report.
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PART I — INTRODUCTION

Background

On October 23, 1989, the President signed into law the Department
of Interior and Related Agencies Appropriations Act for FY 1990
(Public Law 101-121). Section 319 of the Act amended Title 31 of
the United States Code by adding a new Section 1352 entitled
"Limitation on Use of Appropriated Funds to Influence Certain
Federal Contracting and Financial Transactions," (the Byrd
Amendment) (Appendix A). The prohibitions and requirements
contained in the statute became effective December 23, 1989.

The intent of the Byrd Amendment is to prevent the use of Federal
dollars for influencing (lobbying) and ensure full disclosure of
lobbying activity that influences the awarding of Federal
contracts, grants, loans, and cooperative agreements. The Byrd
Amendment prohibits the recipient of a Federal contract, grant,
loan, or cooperative agreement from using appropriated funds to
pay any person to influence or attempt to influence any member or
employee of Congress or an officer or employee of an executive
branch agency. The prohibition applies to the award, extension,
continuation, renewal, amendment, or modification of a Federal
contract, grant, loan, or cooperative agreement. The Amendment
requires that each person or company who requested or received a
Federal contract, grant, loan, or cooperative agreement certify
that no prohibited payments will be or have been made. This
certification is required for each proposal for a contract,
grant, or cooperative agreement over $100,000 (or a loan, 1loan
agreement, or loan insurance over $150,000). Contractors are
required to disclose lobbying activities that are paid for with
nonappropriated funds and are performed by other than a
contractor's own employees. Contractors are also required to
certify that they have not used appropriated funds for lobbying
activities. A prime contractor is responsible for disclosing
lobbying activities by all tiers of subcontractors.

The Byrd Amendment permits use of appropriated funds to pay
reasonable compensation costs associated with certain
activities. For example, regqularly employed officers and
employees of a contractor or grantee can lobby a Federal agency
or legislative office as long as the contacts are not related to
a specific covered action, such as a contract or grant. The
Amendment permits the following actions when they occur before
issuance of a formal solicitation:

o furnishing any information not specifically requested by
an agency employee but necessary for an agency to make an
informed decision about contract, grant, loan, or cooperative
agreement,



o technical discussions regarding the preparation of an
unsolicited proposal before its official submission, and

0 capability presentations by small businesses.

Also excluded were professional and technical services provided
by employees and nonemployees (consultants, contract labor, and
employees who are employed 1less than 130 working days) to
prepare, submit or negotiate bids or proposals or to meet
requirements imposed by law or regulation. Such services are
limited to advice and analysis directly applying the individual's
professional or technical discipline, such as engineering,
accounting, and law.

The Byrd Amendment provides that suspected violations be reported
to the official designated by agency procedures. The penalty for
violations is a fine ranging from $10,000 to $100,000 for each
prohibited expenditure or failure to file or amend a
disclosure. The agency head or designee will assess the
penalties.

Congress designated the Office of Management and Budget (OMB) to
issue guidance for agency implementation of and compliance with
the requirements of the Amendment. OMB issued interim final
Government-wide guidance to implement the statute on December 20,
1989, (Appendix B) and an interim final rule on February 26,
1990, (Appendix C). OMB issued clarifying guidance on March 23,
1990, (Appendix D) and on June 12, 1990, (Appendix E). The
guidance clarifies the Amendment as follows.

o0 Contractors are not required to establish new cost
accounting or funds tracking systems for fixed-price contracts.

o Lobbying activities are allowable at any time prior to
issuance of a formal solicitation for any of the covered actions.

o All subcontracts and subgrants over $100,000, not Jjust
first tier subcontracts, are subject to the reporting
requirements.

0 Certifications, statements, and disclosures are not
required on awards and commitments that were made before
December 23, 1989, even if they were changed after that date.
However, contract modifications made after December 23, 1989,
that incorporate new requirements broadening the scope of a
previously exempt contract are covered by the Amendment.

0 Only contracts, grants, and cooperative agreements over
the $100,000 threshold and 1loans, 1loan guarantees, and loan
insurance over the $150,000 threshold need certifications or
disclosures.



o The Byrd Amendment restrictions do not apply to sales
presentations by independent sales representatives before a
Federal agency, provided such presentations are prior to formal
solicitation by an agency.

o The prohibition on use of Federal funds for lobbying
activities was clarified within the context of the profits and
fees from cost and fixed-price contracts and the FAR cost
principles as they relate to allowable and unallowable expenses
chargeable to contracts and grants.

The statute was implemented in the Federal Acquisition Regulation
(FAR) Subpart 3.8, in Federal Acquisition Circular 84-55
(January 30, 1990) (Appendix F), and by incorporation of the OMB
guidance verbatim as a common rule into various parts of the Code
of Federal Regulations. The Director of Defense Procurement
implemented the provisions of FAR 3.8 in DoD by a memorandum
dated January 16, 1990.

A certification is required for all Federal awards made on or
after December 23, 1989, that exceeded $100,000 ($150,000 for
loans). Certification is required at the time of a contract
proposal and grant, loan, or cooperative agreement application.
The certification generally states that no appropriated funds
have been or will be used to influence Government personnel with
regard to an award. If any 1lobbying, subject to the Byrd
Amendment, occurred, then an OMB Standard Form LLL, "Disclosure
of Lobbying Activities," must be filed. The disclosure, if
required, is made with the initial offer and quarterly thereafter
upon the occurrence of any event that materially affects the
accuracy of information previously filed. The disclosure form is
submitted by the contractor or grantee to the contracting officer
and identifies: basic contract award information; the name and
address of the individual or firm hired to engage in lobbying
activities; amounts paid and terms of the payment; and a
description of the services performed, to include the dates and
names of individuals contacted. Subsequently, the disclosure
forms are compiled by DoD for submission to Congress
semiannually.

Objective, Scope and Methodology

The overall objective of the review was to evaluate whether
Defense contractors and grant recipients understood and complied
with restrictions and disclosure requirements of the Byrd
Amendment. During the review we also evaluated the DoD
implementation of the Byrd Amendment. To satisfy the objective,
we:

o examined the legislative history and implementing guidance
issued by OMB and DoD;



o evaluated actions taken to comply with the Byrd Amendment
by a sample of 13 Defense contractors and 2 universities that
received contracts, grants, and cooperative agreements from DoD;

o reviewed consultant agreements, activity reports, and
miscellaneous information for 144 consultants retained by the
sampled contractors and universities;

o determined whether appropriate clauses were inserted by
DoD contracting officers into the solicitations and contract
documents for a sample of 133 contract actions and grants and
1 cooperative agreement;

0 determined whether contractors and grantees had provided
lobbying disclosure forms;

o determined the scope of audit coverage provided by Defense
Contract Audit Agency;

o assessed disclosure reports submitted by seven U.S.
Defense contractors and grantees and two foreign Defense
contractors; and

o determined whether there were any Hotline allegations of
suspected violations of the Byrd Amendment.

To select a sample of Defense contractors and grantees for
review, we reviewed registrations under the Lobbying Registration
Act of 1946 and the publication, "Washington Representatives
1991." We interviewed personnel in the Office of the Secretary
of Defense, the Military Departments, and the Defense National
Stockpile Center of the Defense Logistics Agency to 1identify
recipients of grants. We also reviewed information in the
Federal Procurement Data System to identify recipients of
contract awards over $100,000. Of more than 2,000 contractors
and grantees identified through these sources, we selected
13 contractors and 2 universities for our sample. None of the
contractors or universities selected for review had filed
disclosure forms according to the semiannual reports that were
forwarded by the DoD to Congress.

We provided a questionnaire to the sample contractors and
universities, then interviewed company officials and reviewed
company records for additional information related to our
questions.

To obtain information from DoD contracting officers, we sent
letters to 28 contracting activities and visited 5 contracting
offices to determine whether FAR clauses 52.203-11,
"Certification and Disclosure Regarding Payments to Influence
Certain Federal Transactions," (Appendix G), and 52.203-12,



"Limitation on Payments to Influence Certain Federal
Transactions," (Appendix H), were included in their contracts,
grants, and the cooperative agreement and whether disclosures
were made.

We interviewed DoD contract administration and contract audit
personnel responsible for oversight of the 15 sampled
activities. We also contacted the Office of Inspector General
for the Department of Health and Human Services, which was
responsible for audit coverage at the two universities selected
for review.

Our review was conducted between June and September 1991 and
covered actions and documentation from December 23, 1989, through
June 30, 1991. The review did not comply with Comptroller
General work standards for performance audits and therefore was
not conducted in accordance with government auditing standards.
Because of the short time frame for the review, we generally
relied on verbal and written representations by contractor and
DoD officials. We used computerized data to achieve the audit
objectives. We relied on DoD's computer-processed database of
contract actions over $100,000 (DD Form 350, "Individual Contract
Actions Report") to make our initial selection of contracts for
review. We did not establish the reliability of these data
because the primary purpose of the review was to select a
nonrandom sample of contractors subject to provisions of the Byrd
Amendment. We also did not interview consultants engaged by the
contractors or the senior DoD officials that were identified as
being contacted in activity reports filed by consultants. A list
of the activities visited or contacted during the review is in
Appendix J.

Internal Controls

We did not specifically evaluate internal controls during this
review. We did note, however, that there were no internal
control objectives or techniques to verify that all 1lobbying
activity disclosure forms filed with contracting officers were
forwarded to the Office of the Director of Defense Procurement.

Prior Audits and Other Reviews

The Byrd Amendment requires the Inspector General, DoD, to submit
to the Congress an annual evaluation of the DoD compliance with
and the effect of the requirements imposed by the law. On
February 5, 1991, the Inspector General submitted an evaluation
titled "Report on the Department of Defense Implementation of
Section 319 of Public Law 101-121, Department of the Interior and
Related Agencies Appropriations Act for FY 1990." The report
described the actions that DoD had taken to comply with the
requirements of the statute. It stated that one disclosure was



reported in the March 1990 period, six were reported in the
September 1990 period, and no disclosures concerning possible
violations of the statute were received by the DoD. The report
contained no recommendations.

On June 20, 1991, the General Accounting Office initiated a
review of the implementation of and compliance with the Byrd
Amendment by selected agencies, including DoD. This review was
requested by the Chairman, Senate Committee on Oversight and
Management, Senate Committee on Governmental Affairs.



PART II - RESULTS OF REVIEW AND RECOMMENDATIONS

COMPLIANCE WITH BYRD AMENDMENT REQUIREMENTS

Although contractors had issued policies and performed training
to inform employees and their consultants of the Byrd Amendment,
contractor records generally 1lacked sufficient detail to
determine whether contractors fully complied with disclosure
requirements. The Amendment relies on self-reporting by
contractors and grantees. Defense contractors have continued to
use employees and consultants to 1lobby the Congress and DoD
officials for their systems and projects. 1In addition, we found
11 disclosure forms of lobbying activity, including 5 that were
not forwarded from DoD contracting offices for inclusion in
previous reports to Congress.

Contractors' Compliance

Our review could not confirm that the 13 contractors in our
sample had fully complied with the Byrd Amendment. The Amendment
relies on self-reporting by recipients, and unreported lobbying
activities cannot be readily identified by reviewing contractors'
records. Each contractor was familiar with the Byrd Amendment
and established policies and procedures to comply with its
requirements. Contractors' policies and procedures attempted to
distinguish permitted from nonpermitted lobbying activities and
provided this information in training modules to key corporate
personnel. Corporate contracting officials administered contract
flow-down clauses on the Byrd Amendment to subcontractors and
processed Byrd Amendment certifications on contracts. Most of
the companies had modified or reissued agreements with
consultants to incorporate Byrd Amendment provisions and to
either require that the lobbying activities be reported that were
contract related, or require that the consultant not engage in
any activities subject to disclosure by the Byrd Amendment.

Activity reports, which consultants were generally required to
submit each month with their invoices, varied in the level of
detail provided. The reports ranged from one-line statements
that appeared on each invoice to detailed reports on who was
contacted, a short description of each contact, and the date of
the contact. The activity reports did not discuss the details of
the contacts, such as what was discussed and what agreements were
reached. Contractor officials stated that they had directed
their consultants, either orally or in writing, not to engage in
any activities that required disclosure under the Byrd Amendment.

All of the contractors reviewed had filed certifications in
association with a DoD contract that they had not used and would
not use appropriated funds to lobby for specific contracts. None
of the contractors had filed an OMB Standard Form LLL,



"Disclosure of Lobbying Activities," which is used to disclose
lobbying activities subject to the Byrd Amendment. All of the
contractors acknowledged that they engaged in agency and
legislative lobbying and liaison activities and most stated that
they tried to influence the authorization and appropriation of
funds for their programs. The contractors stated that their
lobbying activities ceased or would cease once a request for
proposal for a contract was issued.

We concluded, based on our review of 144 agreements that the
contractors had with consultants and consultants activity reports
as well as our interviews of contactor officials, that contractor
books and records do not provide sufficient detail to discern
whether any prohibited lobbying activities occurred. Also, we
were unable to determine if all reportable lobbying activities
were disclosed to the contracting officer.

Grantees' Compliance

One of the two universities sampled had employed a consultant to
assist it in entering into a $24 million cooperative agreement
with DoD. The university filed a disclosure form in January 1991
with the Office of Naval Research, which was the DoD funding
activity, but the disclosure form was not forwarded to the Office
of Director of Defense Procurement for inclusion in the May 1991
semiannual report to the Congress.

The other university filed a certification that it had not
lobbied for a $375,000 grant from DoD. The university did engage
a consultant, however, to study grant sources, but not to lobby
on behalf of the university for grants.

Congress adds many research grants as line items in the DoD
authorization and appropriation acts. Any lobbying of Congress
for these grants by a paid consultant would require the
consultant to register under the Federal Regulation of Lobbying
Act of 1946. According to DoD officials, the lobbying for most
research grants and cooperative agreements occurs with the
Congress before the grants and cooperative agreements are placed
in the authorization and appropriation acts by Congress. DoD
primarily processes and administers the grant applications after
the grants and cooperative agreements are placed in the budget by
Congress.

Departmental Compliance

DoD contracting activities have been primarily responsible for
implementing the Byrd Amendment provisions listed in the FAR.
The Deputy Assistant Secretary of Defense for Procurement (now
called the Director of Defense Procurement) issued
three memorandums that provided guidance on the Byrd Amendment.



o A January 16, 1990, memorandum to DoD contracting
activities concisely described the Byrd Amendment restrictions on
lobbying activity and provided a preliminary copy of Federal
Acquisition Circular 84-55.

o A March 9, 1990, memorandum requested the Service
Acquisition Executives and Directors of the Defense Agencies to
establish focal points within their organizations to collect
contractor disclosure forms and to forward the forms not later
than May 2 and November 2 after the close of each 6-month period.

o A May 8, 1990, memorandum informed the Service Acquisition
Executives and Directors of the Defense Agencies that, until the
FAR was modified, a class deviation to the FAR was approved to
implement the OMB March 23, 1990, clarifying guidance on the Byrd
Amendment.

We confirmed that DoD contracting activities reacted to the
guidance on the Byrd Amendment. We contacted 33 contracting
offices to determine whether FAR clauses 52.203-11 and 52.203-12
were used for 134 contracts, grants, and cooperative agreements
(awards). We found that 110 of 133 awards included the clauses.
At the time of the issuance of this report, we had not received a
response on one contract. Where the clauses were not included,
the solicitation was issued prior to the effective date of the
Byrd Amendment or before the contracting office received
implementing guidance. One contracting office stated that it did
not receive the January 1990 guidance from OSD until March 1990.

The DoD contracting offices usually received certifications from
contractors that no appropriated funds were used for lobbying
activities and no lobbying activities occurred related to the
specific contract. We also determined that when offers were
received without signed certification forms, the contracting
officers interpreted signature of the contract as a
certification.

An example of the volume of contracts subject to the Byrd
Amendment at a DoD contracting office was found at the Navy Ships
Parts Control Center (SPCC). The SPCC stated that it awarded an
average of 80 buys per month over $100,000 and all of the
contracts contained the applicable FAR clauses. Certifications
were received for the contracts issued. These clauses place the
responsibility on the contractor to provide a disclosure form
when necessary. However, despite the volume of contracts and
certifications received, SPCC did not receive any completed
disclosure forms.

The general belief among contracting officers was that the Byrd
Amendment had 1little effect except in the amount of paperwork
submitted with a contract proposal.



At the Defense National Stockpile Center, we found two lobbying
activity disclosure statements that were not forwarded to the
Office of the Director of Defense Procurement. One statement
should have been included in the November 1990 semiannual report
to Congress and the other statement applies to the November 1991

semiannual report. In addition, we contacted four U.S.
contractors and grantees that had previously filed 1lobbying
activity disclosure forms. We found that one contractor had

prepared eight additional disclosure forms that were not
forwarded from the DoD contracting offices to the Director of
Defense Procurement. Three of the eight disclosure forms should
have already been reported to Congress, and the other
five disclosure forms should be reported in the November 1991
semiannual report.

There were no lobbying activity disclosure forms forwarded from
32 of the 33 DoD contracting offices. However, we 1located
11 lobbying activity disclosure forms that were not forwarded to
the Director of Defense Procurement including the 5 that should
have already been submitted to Congress. Based on the additional
forms we located, we believe there is a need for an internal
control such as a periodic data call for use in preparing the
semiannual report.

Defense Contract Audit Agency Involvement

The Defense Contract Audit Agency (DCAA), which is responsible
for auditing DoD contracts, treats costs made expressly
unallowable by the Byrd Amendment in the same manner as any of
the other unallowable costs. In November 1990, DCAA issued
guidance to its staff on audit coverage of the Byrd Amendment
restrictions during its audits. DCAA reviews the allowability of
costs incurred by contractors for their 1legislative 1liaison
activities and for consultants. DCAA evaluates the contractors'
internal controls for ensuring that unallowable costs are
identified and excluded from contract proposals, billings, and
claims submitted to the Government. DCAA also assesses the risk
of whether unallowable costs have been or will be charged to the
Government.

Much of DCAA's recent audit coverage related to the approval of
contractor overhead rates for years before the Byrd Amendment

became effective. These overhead audits examine costs that are
charged to indirect expense accounts. DCAA has historically
questioned the allowability of many costs because of inadequate
documentation to support reasonableness. The results of DCAA

audit work are provided to the contracting officer who negotiates
costs, payments, and contract terms and conditions with the
contractor.
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DCAA can be a control mechanism to verify that contractors filed
a lobbying disclosure form when needed. DCAA audit guidance
relative to the Byrd Amendment restrictions does not currently
include steps for assessing compliance with Byrd Amendment
disclosure requirements. We believe that DCBA should also
examine this area because DCAA has access to contractor records
that show lobbying activities and whether the lobbying costs were
allowable or unallowable. This examination will require review
of documentation for consultant costs that the contractors are
treating as unallowable and not charging to the Government. This
is a necessary first step to provide the DCAA the ability to
identify any violations that are subject to monetary fines.

Responsibility for Identification of Lobbying Activities

As conveyed to us by officials outside of DoD contracting
activities, the Byrd Amendment restrictions are not understood
because guidance on the Byrd Amendment was not widely
distributed. Also, there was 1little coverage on the Byrd
Amendment in training courses. When large contracts and
modifications are involved, senior DoD officials and program
officials are more likely to be lobbied by contractors and their
consultants than are contracting officers. Although the DoD
guidance on the Byrd Amendment was circulated to contracting
offices, senior DoD officials who are program officials and
commanders of major commands, did not receive the DoD guidance.
Governmental affairs consultants employed by the contractors we
reviewed had contacts with high-level DoD officials to discuss
program requirements and budget matters. Many of these
consultants were former high-ranking military personnel or senior
Government officials, who typically do not deal with contracting
personnel, but with senior managers. We believe that compliance
with the Amendment might be enhanced if the Secretary of Defense
issued a Department-wide notice on the Byrd Amendment
prohibitions and disclosure requirements. In addition, DoD
should develop forms for use by senior officials to report
lobbying efforts and suspected violations of the Byrd Amendment.

Further Guidance Needed

Seven of the twenty-one disclosure forms we examined were
submitted only because the contractor or grantee was uncertain
whether its activities were covered by the Byrd Amendment. Both
DoD and contractor officials stated that the Byrd Amendment and
its implementing instructions are not easy to follow. There are
exemptions to when a lobbying disclosure form should be filed in
the current guidance. In addition, contractors and DoD personnel
also had difficulty interpreting when the Byrd Amendment
prohibitions and disclosure requirements came into effect for the
lobbying activities relating to ongoing major programs that have
follow-on sole-source contracts. There is a need for additional
guidance from OMB to clarify this area. We believe the guidance
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should use the existing FAR cost principles related to executive
and legislative lobbying and selling costs. The cost principles
will help differentiate between program and contract lobbying
activities when one contractor is the producer of a weapon system
that is purchased through use of follow-on sole-source contracts
over a period of time. The clarification would provide a basis
for a contractor to determine when a disclosure form is needed.
The guidance could be clarified to show that costs properly
classified and made unallowable under FAR 31.205-22, "Legislative
Lobbying Costs," and FAR 31.205-50, "Executive Lobbying Costs,"
when incurred by consultants on behalf of a prospective
contractor, represent activities that require the filing of a

disclosure form. DCAA can then use this guidance to help
determine if a contractor should have, but had not, filed a
disclosure form. As now interpreted by most contractors, the

Byrd Amendment has had virtually no effect on their precontract
communications with the Government.

RECOMMENDATIONS, MANAGEMENT COMMENTS, AND REVIEW RESPONSE

1. We recommend that the Office of Management and Budget issue
guidance to Federal agencies that clarifies, in the context of
the cost principles contained in Federal Acquisition Regulation
Part 31, the difference between program and contract/grant
lobbying as it relates to follow-on sole-source contracts or
grants for ongoing programs.

Executive Associate Director, Office of Management and Budget
comments. The Executive Associate Director concurred with the
recommendation and stated that implementation would proceed
immediately upon receipt of the final audit report.

2. We recommend that the Director of Defense Procurement:

a. Prepare a DoD-wide notice for signature by the Secretary
of Defense to inform senior officials in the DoD Components of
Byrd Amendment restrictions and disclosure requirements.

b. Develop statements and forms used by senior officials in
DoD to report persons lobbying them and any suspected violations
of the Byrd Amendment to a designated official.

c. Develop a training module for use by DoD Components to
make DoD officials aware of the requirements of the Byrd
Amendment.

d. Establish a procedure for a periodic data call for
lobbying activity disclosure forms that are reported to Congress.
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Director of Defense Procurement comments. The Director
nonconcurred with the recommendations and stated that the
recommendations would add bureaucratic requirements to an already
clogged and overburdened system. The Director Dbelieved
Recommendation 2.a. was unnecessary since no improper lobbying
was disclosed. For Recommendation 2.b., the Director did not
believe that it was appropriate to include Byrd Amendment
monitoring requirements in the guidance for annual ethics
statements filed by DoD officials. The Director also commented
that implementation of Recommendation 2.c. did not seem
cost-effective because contracting personnel were aware of Byrd
Amendment requirements. For Recommendation 2.d., the Director
noted that the collection of statistical information would be
burdensome and expensive. The Director stated that they would
emphasize to the Services and Agencies the importance of the
disclosure reporting requirements.

Review response. Based on the Director's comments, we
revised Recommendations 2.b. and 2.d. for the final report. The
intent of the recommendations is to promote an awareness on the
part of those officials who are most likely subject to be lobbied
and to establish control mechanisms that would improve compliance
with the lobbying disclosure and reporting requirements. The
absence of any disclosure of improper lobbying during this review
should not be construed to mean that such lobbying has not
occurred or will not occur in the future. Also, Recommendation
2.c. 1s directed more toward program officials and not just
contracting personnel as the Director commented. We request that
management reconsider its position when responding to
Recommendation 2.a., 2.b., 2.c., and 2.d. in the final report.
Also, the concluding comments made by the Defense Contract Audit
Agency in response to Recommendation 3. reinforce the need for
the Director to initiate corrective action.

3. We recommend that the Director, Defense Contract Audit Agency
establish procedures for the reviews of contractor lobbying and
agency liaison costs, for audit personnel to use in determining
if lobbying activities subject to Byrd Amendment were reported on
lobbying activity disclosure forms.

Defense Contract Audit Agency comments. The Assistant
Director, Policy and Plans, Defense Contract Audit Agency agreed
in principal with Recommendation 3. The Assistant Director added
that clarifying guidance as to the exact nature of unallowable
and disclosable lobbying and specific record keeping requirements
for contractors to follow would be needed to make audit efforts
meaningful. The Assistant Director also addressed the need for
DoD officials to report instances of 1lobbying to a designated
official as a means of enforcing the Byrd Amendment.
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PART III - ADDITIONAL INFORMATION

Title 31, United States Code, Section 1352,
"Limitation on Use of Appropriated Funds to
Influence Certain Federal Contracting and
Financial Transactions"”

Office of Management and Budget Governmentwide
Final Guidance for New Restrictions on Lobbying -
Interim Final Guidance

Office of Management and Budget New Restrictions on
Lobbying - Interim Final Rule

Clarifications Regarding Lobbying Restrictions

Clarifications Regarding "Governmentwide Guidance
for New Restrictions on Lobbying"

Federal Acquisition Circular 84-55, Federal
Acquisition Regulation Subpart 3.8

Federal Acquisition Regulation Clause 52.203-11,
"Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions"

Federal Acquisition Regulation Clause 52.203-12,
"Limitations on Payments to Influence Certain
Federal Transactions"

Summary of Potential Benefits Resulting From
Review

Activities Visited or Contacted

Report Distribution
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APPENDIX A: TITLE 31 UNITED STATES CODE SECTION 1352

§ 1352 Limitation on use of appropriated funds to influence certain Federal
contracting and financial transactions
(a)(1) None of the funds appropriated by any Act may be expended by the
recipient of a Federal contract, grant, loan, or cooperative agreement to pay any -
person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with any Federal action described in

paragraph (2) of this subsection.
(2) The prohibition in paragraph (1) of this subsection applies with respect to the
following Federal actions:
(A) The awarding of any Federal contract.
(B) The making of any Federal grant.
(C) The making of any Federal loan.
(D) The entering into of any cooperative agreement.
(E) The extension, continuation, renewal, amendment, or modification of any
Federa! contract, grant, loan, or cooperative agreement.

(bX1) Each person who requests or receives a Federal contract, grant. loan, or
cooperative agreement from an agency or requests or receives from an agency a
commitment providing for the United States to insure or guarantee a loan shall file
with that agency, in accordance with paragraph (4) of this subsection—

(A) a written declaration described in paragraph (2) or (3) of this subsection,
a8 the case may be; and
(B) copies of all declarations received by such person under paragraph (5).

(2) A declaration filed by a person pursuant to paragraph (1XA) of this subsection
in connection with a Federal contract, grant, loan, or cooperative agreement shall
contain—

(A) a statement setting forth whether such person—

(i) has made any payment with respect to that Federal contract, grant,
loan, or cooperative agreement, using funds other than appropniated funds,
which would be prohibited by subsection (a) of this section if the payment
were paid for with appropriated funds; or

(ii) has agreed to make any such payment;

(B) with respect to each such payment (if any) and each such agreement (if
any)— ) B

(i) the name and address of each person paid, to be paid. or reasonably
expected to be paid;

(ii) the name and address of each individual performing the services for
which such payment is made, to be made, or reasonably expected to be
made;

(iii) the amount paid, to be paid, or reasonably expected to be paid,

(iv) how the person was paid, is to be paid, or is reasonably expected to
be paid; and

(v) the activity for which the person was paid, is to be paid, or is
reasonably expected to be paid; and

(C) a certification that the person making the declaration has not made, and
will not make, any payment prohibited by subsection (a).

(3) A declaration filed by a person pursuant to paragraph (1XA) of this subsection
in connection with a commitment providing for the United States to insure or
guarantee a loan shall contain—

(A) a statement setting forth whether such person—
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APPENDIX A: TITLE 31 UNITED STATES CODE SECTION 1352
(Continued)

(1) has made any payment tb influence or attempt to influence an officer
or employee of any agency, 8 Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress in connection with
that loan insurance or guaranty; or

(i) has agreed to make any such payment; and

(B) with respect to each such payment (if any) and each such agreement (if
any), the information described in paragraph (2XB) of this subsection.

(4) A person referred to in paragraph (1XA) of this subsection shall file a
declaration referred to in that paragraph—

(A) with each submission by such person that initiates agency consideration
of such person for award of a Federal contract, grant, loan, or cooperative
agreement, or for grant of a commitment providing for the United States to
insure or guarantee a loan;

(B) upon receipt by such person of a Federal contract, grant, loan, or
cooperative agreement or of a commitment providing for the United States to
insure or guarantee a loan, unless such person previously filed a declaration
with respect to such contract, grant, loan, cooperative agreement or commitment
pursuant to clause (A); and

(C) at the end of each calendar quarter in which there occurs any event that
materially affects the accuracy of the information contained in any declaration
previously filed by such person in connection with such Federal contract, grant,
loan, cooperative agreement, loan insurance commitment, or loan guaranty
commitment.

(5) Any person who requests or receives from a person referred to in paragraph
(1) of this subsection a subcontract under a Federal contract, a subgrant or contract
under a Federal grant, a contract or subcontract to carry out any purpose for which
a particular Federal loan is made, or a contract under a Federal cooperative’
agreement shall be required to file with the person referred to in such paragraph a
written declaration referred to in clause (A) of such paragraph.

(6XA) The head of each agency shall collect and compile the information con-
tained, pursuant to paragraphs (2XB) and (3XB) of this subsection, in the statements
filed under this subsection and, on May 31 and November 30 of each year, submit to
the Secretary of the Senate and the Clerk of the House of Representatives a report
containing a compilation of the information contained, pursuant to such paragraphs,
in the statements received during the six-month period ending on March 31 or
September 30, respectively, of that year. The report, including the compilation, shall
be available for public inspection 30 days after receipt of the report by the Secretary
and the Clerk.

(B) Notwithstanding subparagraph (A)—

(i) information referred to in subparagraph (A) that involves intelligence
matters shall be reported only to the Select Committee on Intelligence of the
Senate, the Permanent Select Committee on Intelligence of the House of
Representatives. and the Committees on Appropriations of the Senate and the
House of Representatives in accordance with procedures agreed to by such
committees;

(il) information referred to in subparagraph (A) that is specifically authorized
under criteria established by an Executive order to be kept secret in the interest
of national defense or foreign policy, is classified in accordance with such order,
and is available only by special access shall be reported onily to the Committee
on Foreign Relations of the Senate and the Committee on Foreign Affairs of the
House of Representatives or the Committees on Armed Services of the Senate
and the House of Representatives (whichever such committees have jurisdiction
of matters involving such information) and to the Committees on Appropriations
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(Continued)

of the Senate and the House of Representatives in accordance with procedures
agreed to by such committees; and

(iii) information reported in accordance with this subparagraph shall not be
available for public inspection. ]

(7) The Director of the Office of Management and Budget, after consulting with
the Secretary of the Senate and the Clerk of the House of Representatives, shall
issue guidance for agency implementation of, and compliance with, the requirements
of this section.

(CX1)! Any person who makes an expenditure prohibited by subsection (a) of this
section shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such expenditure.

(2XA) Any person who fails to file or amend a declaration required to be filed or
amended under subsection (b) of this section shall be subject to a civil penalty of not
less than $10,000 and not more than $100,000 for each such failure.

(B) A filing of a declaration of a declaration amendment on or after the date on
which an administrative action for the imposition of a civil penalty under this
subsection is commenced does not prevent the imposition of such civil penalty for a
failure occurring before that date. For the purposes of this subparagraph, an
admipistrative action is commenced with respect to a failure when an investigating
official determines in writing to commence an investigation of an allegation of such
failure.

(3) Sections 3803 (except for subsection (¢})), 3804, 3805, 3806, 3807, 3808, and 3812
of this title shall be applied, consistent with the requirements of this section, to the
imposition ang collection of civil penalties under this subsection.

(4) An imposition of a civil penalty under this subsection does not prevent the
United States from seeking any other remedy that the United States may have for
the same conduct that is the basis for the imposition of such civil penalty.

(dX1) The official of each agency referred to in paragraph (3) of this subsection
shall submit to Congress each year an evaluation of the compliance of that agency
with, and the effectiveness of, the requirements imposed by this section on the
agency, persons requesting or receiving Federal contracts, grants, loans, or coopera-
tive agreements from that agency, and persons requesting or receiving from tha:
agency commitments providing for the United States to insure or guarantee loans.
The report shall be submitted at the same time the agency submits its annua! budget
justifications to Congress. -

(2) The report of an agency under paragraph (1) of this subsection shall include
the following:

(A) All alleged violations of the requirements of subsections (a) and (b) of this
section, relating to the agency’s Federal actions referred to in such subsections,
during the year covered by the report

(B) The actions taken by the head of the agency in such year with respect to
those alleged violations and any alleged violations of subsections (a) and (b) of
this section that occurred before such year, including the amounts of civil
penalties imposed by the head of such agency in such year, if any.

(3) The Inspector General of an agency shall prepare and submit the annual
report of the agency required by paragraph (1) of this subsection. In the case of an
agency that does not have an inspector general, the agency official comparable to an
inspector general shall prepare and submit the annual report, or, if there is no such
comparable official, the head of the agency shall prepare and submit such annua!l

report.
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(eX1XA) Subsection (a)1) of this section does not apply in the case of a payment
of reasonable compensation made to an officer or employee of a person requesting
or receiving & Federal contract, grant, loan, or cooperative agreement to the extent
that the payment is for agency and legislative linison activities not directly related to
8 Federal action referred to in subsection (aX2) of this section.

(B) Subsection (a}1) of this section does not prohibit any reasonable payment to a
person in connection with, or any payment of reasonable compensation to an officer
or employee of a person requesting or receiving, a8 Federal contract, grant, loan, or
cooperative agreement or an extension, continuation, renewal, amendment, or modifi-
cation of a Federal contract, grant, loan. or cooperative agreement if the payment is
for professional or technical services rendered directly in the preparation, submis-
sion, or negotiation of any bid, proposal, or application for that Federsal contract,
grant, loan, or cooperative agreement or for meeting requirernents imposed by or
pursuant to law as a condition for receiving that Federal contract, grant, loan, or
cooperative agreement.

(C) Nothing in this paragraph shall be construed as permitting the use of
appropirated 2 funds for making any payment prohibited in or pursuant to any other
provision of law 3

(2) The reporting requirement in subsection (b) of this section shall not apply to
any person with respect to—

(A) payments of reasonable compensation made to regularly employed offi-
cers or employees of a person requesting or receiving a Federal contract, grant,
loan, or cooperative agreement or a commitment providing for the United States
to insure or guarantee a loan;

(B) 8 request for or receipt of a contract (other than & contract referred to in
clause (C)), grant, cooperative agreement, subcontract (other than a subcontract
referred to in clause (C)), or subgrant that does not exceed $100,000; and

(C) a request for or receipt of a loan, or a commitment providing for the
United States to insure or guarantee a loan, that does not exceed $150,000, or
the single family maximum mortgage limit for affected programs, whichever is
greater, including a contract or subcontract to carry out any purpose for which
such a loan is made.

() The Secretary of Defense may exempt a Federal action described in subsection
(aX2) from the prohibition in subsection (aX1) whenever the Secretary determines, in
writing, that such an exemption is in the nationa) interest. The Secretary shall
transmit a copy of each such written exemption to Congress immediately after
making such determination.

(g) The head of each Federal agency shall take such actions as are necessary to
ensure that the provisions of this section are vigorously implemented and enforced in
such agency.

(h) As used in this section:
(1) The term “recipient”, with respect to funds received in connection with a
Federa! contract, grant, loan, or cooperative agreement—
(A) includes the contractors, subcontractors, or subgrantees (as the case
may be) of the recipient; but
(B) does not include an Indian tribe, tribal organization, or any other
Indian organization eligible to receive Federal contracts, grants, cooperative
agreements, or loans from an agency but only with respect to expenditures
that are by such tribe or organization for purposes specified in subsection
(a) and are permitted by other Federal law.

20



APPENDIX A: TITLE 31 UNITED STATES CODE SECTION 1352
(Continued)

(2) The term “agency” has the same meaning provided for such term in
section 552(f) of title §, and ‘ncludes a Government corporation, as defined in
section 9101(1) of this title.

(3) The term *“person"— .

(A) includes an individual, corporation, company, association, authority,
firm, partnership, society, State, and local government, regardless of wheth-
er such entity is operated for profit or not for profit; but

(B) does not include an Indian tribe, tribal organization, or any other
Indian organization eligible to receive Federal contracts, grants, cooperative
agreements, or loans from an agency but only with respect to expenditures
by such tribe or organization that are made for purposes specified in
subsection (a) and are permitted by other Feders! law.

(4) The term “State” means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, a territory or possession of the
United States, an agency or instrumentality of a State, and a mult-State,
regional, or interstate entity having governmental duties and powers.

(5) The term “local government” means a unit of government in a State and,
if chartered, established, or otherwise recognized by a State for the performance
of a governmental duty, the following entities:

(A) A local public authority.

{B) A specisal district.

(C) An intrastate district.

(D) A council of governments.

(E) A sponsor group representative organization.

(F) Auy other instrumentaslity of a local government.

(6)(A) The terms “Federal contract”, “Federal grant”, “Federal cooperative
agreement” mean, respectively—

(i) a contract awarded by an agency;

(ii) a grant made by an agency or a direct appropriation made by law to
any person; and

(ili) a cooperative agreement entered into by an agency.

(B) Such terms do not include—

(i) direct United States cash assistance to an individual;

(ii) a loan;

(iii) loan insurance; or

(iv) a loan guaranty.

(7) The term “Federal loan” means a loan made by an agency ¢ Such term
does not include loan insurance or a loan guaranty ¢

(8) The term “reasonable payment” means, with respect to professional and
other technical services, a payment in an amount that is consistent with the
amount normally paid for such services in the private sector.

(9) The term “reasonable compensation” means, with respect to a regularly
employed officer or employee of any person, compensation that is consistent
with the normal compensation for such officer or employee for work that is not
furnished to, not funded by, or not furnished in cooperation with the Federa!
Government.

(10) The term “regularly employed”” with respect to an officer or employee of
8 person requesting or receiving a Federal contract, grant, loan, or coopersative
agreement or & commitment providing for the United States to insure or
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guarantee a loan, means an officer or employee who is employed by such person
for at least 130 working dsys within one year immediately preceding the date of
the submission that initistes agency consideration of such person for receipt of
such contract, grant, loan, cooperative agreement, loan insurance commitment,

or loan guaranty commitment

(11) The terms “Indian tribe” and “tribal organization” have the meaning
provided in section 4 of the Indian Self-Determination and Education Assistance

Act (25 U.S.C. 450D).

(Added Pub.L. 101-121, Title 111, § 81%aX1), Oct. 23, 1989, 103 Stat. 760, and amended Pub.L.

101-612, § 820, Nov. 5, 1990, 104 Stat. 1977.)

180 in original. Probably should resd *(cX1)"

280 in original. Probably should be “appropriated”
380 in original. Probably a period should be inserted.

Historical and Statutory Notes

Effective Duate, Section )19(d) of Pub.l
101-121 provided that: “Section 1352 of title 31.
United States Code (this section] (as added by
subsection (a)), shall take effect with respect to
Federal contracts, graots, loans, cooperstive
sgreemnents, loan insurance commitments, and
loan guaranty commitments thst are entered into
or made more than 60 days after the date of the
enactment of this Act [Oct. 23, 1989).

First Report ea May 31, 1990; Conteat. Sec-
tion 31%b) of Pub.l. 101-12] provided that:
“The first report submitted under subsection
(>X6) of section 1352 of tile 31, United States
Code [subsec. (DX6) of this section] (as added by
subsection (a)), shall be submitted on May 31,
199C, and ahall contain s compilation relating to
the sistements received under subsection (b) of
such section fsubsec. (b) of this section] dunng the
six-month period beginning on October 1, 1989 ©

Notification of Compliance Date; Guidance for
Agency Implemestation. Section 319(c) of Pub.L
101-121 provided that: “The Director of the
Office of Management and Budget shall notify the
head of esch agency that section 1352 of title 31,
United States Code (this section] (as added by
subsection (), is to be complied with commenc-
ing 60 days after the date of the enactment of this
Act [Oct. 23, 1989]. Not later than 60 days after
the date of the ensciment of this Act [Oct 23,
1989), the Director of the Office of Management
and Budget shall issue the guidance required by
subsection (bX7) of such section {subsec (OX7) of
this section).”

Library References
United States €282(1)

WESTLAW Topic No 193.
CJ.S. United States § 122
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APPENDIX B: OMB GOVERNMENTWIDE GUIDANCE FOR NEW
RESTRICTIONS ON LOBBYING — INTERIM FINAL GUIDANCE

52306 Federal Register | Vol. S4. No. 243 / Wednesday. December 20,1989 / Notices

OFFICE OF MANAGEMENT AND BUDGET

Governzentwide Guidance for New Restrictions on Lobbying
ACENCY: Office of Management and Budget

ACTION: Interim Final Guidance

SUMMARY: This interim final quidance is called for by Section
319 of Public law 101-121. Section 319 generally prohibits
recipients of Federal contracts, grants, and loans from using
appropriated funds for 1lobbying the Executive or Legislative
Branches of the Federal Government in connection with a specific
contract, grant, or loan. Section 319 also requires that each
person who requests or receives a Federal contract, grant,
cooperative agreement, loan, or a Federal comnitment to insure or
guarantee a loan, must disclose lobbying.-

DATE: This gquidance is effective Decenber 23, 1989. Comments on
OMB's interim final guidance must be in writing and must be
received by [60 days from publication). Tate-filed comments will
be considered to the extent practicable.

ADDRESS: Office of Management and Budget, 10300 New Executive
Ctfice Building, Washington, DC 20503.

PCR FURTEER INFPORMATION CONTACT: For contracts, contact Richard
C. Loedb, Office of Federal Procurement Policy, OMB (telephone:
202-395-3300). For grants and locans, contact Barbara F. Kahlow,
Financial Management Division, OMB (telephone: 202-395-3053).

SUPPLEMENTARY INFORMATION:
A. Background,

On October 23, 1989, the President signed into law the Department
of the Interior and Related Agencies Appropriations Act for
Fiscal Year 19590 ("the Act®). Section 319 of the Act amends
title 31, United States Code, by adding a new Section 1352,
entitled "Limitation on use of appropriated funds to influence
certain Federal contracting and financial transactions.™ Section
1352 takes effect with respect to Federal contracts, grants,
loans, cooperative agreements, loan insurance commitments, and
loan guarantee commitwents that are entered into or made more
than 60 days after the date of the enactment of the Act, i.e.,
December 23, 1989. h

Section 1352 requires the Director of the Office of Management
and Budget to issue’ governmentwide guidance for agency
implenmentation of, and compliance with, the requirements of this
section. The Conference Report indicates that the conferees
"expect that all agencies shall expeditiously promulgate
regulations to implement the requirements of this section, and
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Yedara! Register [ Vol 84 No. 343 / Wednerday, December 20, 1989 / Notices 52307

that all such regulations shall be unifora and shall comply vith
the governaent-vids guidance issued by the Director of the Office
of Management and Budget pursuant to paragraph (b) (7). Also,
major agencies, as designated by OMB, shall fssue a common rule
coxplying with the guidance {ssued by OMB.*

B. Interis H.nul‘ Guidancs.

OMB's interim final guidance is prepared in regulation forsat to
facilitate fts use by the executive departments and agencies in
preparing the common rule called for in the Confersnce Report.
Thers wvwill bde two common ' rules  fssued by the executive
defumcnu and agencies as interinm final rules within 90 days ot
this interim final guidances s common rule to appear in the
Federal Acquisition Regqulation (FAR) for most contracts:; and &
common rule for contracts not subject to the rAR, grants, loans,
cooperative agreesasnts, loan .insurance commitaents, and 1can
guarantes comanitaents ("nonprocuremént®j. - The FAR common rule
will contain the same substance as the ONB guidance, * without
eladboration, bdut will ke reformatted, with additional
instructions. The nonprocurement common rule will be verbatim to
the OMB guidance. All three docuxents (OMB's interim final
guidance and the two interim final common rules) will share a
public docket. The final versions of all thres will be pudblished

simultanecusly.

The FAR common rule will be co-signed by the three agencies (the
Departrent ©f Defense, the General Services Administration, and
the National Aeronautics and Space Adsinigtration) suthorized to
issue the FAR rulemaking, sffective for all executive departments
and agencies. -The nonprocurement comson rule will be signed by
the following 29 major agencies: Departments of Agriculture,
Cornerce, Defense, Education, Znergyy, Nealth and Human Services,
Housing and Urban Development, Interior, Justice, lador, State,
Transportation, Treasury, Veterans Affairs; ACTION, Agency for
International Development, Environeental Protection Agency,
Export-Isport Bank of the United States, TYederal Energency R
Management Agency, General Services Adninistration, National
Aeronautics and Spacs Administration, National Endovaent for the
Arts, Rational Endovment for the Bumanities, National Science
Poundation, Overseas Private Investment Corporation, Pesace Corps,
Small Business Adainistration, Tennessee Valley Authority and

United States Information Agency.

The following Circulars of the Office of Kanagesant and Budget
(OMB) wvwill be revised to indicats a cross referencs tgn the
requirenents in the OMB guidance: OMB Circular aA-21, %Cost
Principles for Educational Institutions;® OMB Circular a-37,
"Cost Principles for State and Local Govermments;® and, OMB
Circular A-122, *"Cost Principles for Nonprofit Organizations.®
Costs made specifically unallowable by the requirements in the
guidance are not made allowable under any of the provisions of
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2508 Foderal Rogister / Vol 84 No. 243 / Wednesday, December 30, 1080 / Notices

#fhege Clrculars. Conversely, costs that are specifically
unallovable under the provisions ©f thess Circulars are not made

allovable under the requirements in the guidance.

fcally unallowadle by the requirements in the
Costs made Bpecif ch Y e made allovable under any of the

OoMB guidance will not
provisions of the PFAR. Conversely, costs that ars specifically
unallovable under the provisions of the FAR are not made

allovable under the roqulrnont_n in the OB guidanca.

The guidance calls for an annual toﬁort to be prepared by each
Inspector Ceneral and to be submitted to Congress,.- Coples of
thess reports should be forwarded .to the Financial MNanagement

Division of OMB as vell.

The guidance .i.lo calls for semi-annual eo-pllatiom of .
disclosure Teports to ba prepared by each agency and to be
subnitted to Congress. “Agencies shall sudbait a ®negative® report

42 no disclosurs reports vere recseived,

€. Ppapervork Reduction Act.

This interim final gquidance contains information collection
vequirements. Accordingly, & Papervork Reduction Act emergency
approval was requested pursuant to 44 U.8.C. 3507(g) and S C.P.R.
1320.18 and was granted under OMB control number 0348-0046. “OMB
estimates the reporting burden for this information collection to -
average 30 minutes per response. The time necessary for filing
)tho first disclosure nl‘ differ from that for the -subsequent
disclosures. Bowvever, the absence of experience vith such
reporting, OMB does not have sufficient data to detsmine the
universe of total coversd Frederal actions or the volume -of
activity that vill bs affected by this guidance. Therefors, an
estimate of the total burden of this information collection-
requirexent is not provided at this tiss. Publioc comnent is .
requested to assist in asccurately estimat{ thq burden of this
information collection, including: (1) estimates of the amount
of time required to comply with this reporting requirement, (2)
estimates of the number of expectad disclosure reports, and .(3)
the basis for thess estimates..- OMB is also interested ir
comments on the feasibility of electronico or other methods for
£iling the information on the .disclosure .standard fora to -the -

Yederal Governaent.

q : - A A ’ < :
Te

Richard G. Darman
Director. .
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PART - NEW R!.STRIC‘I'IM ON LOBBYING
gubpart A =~ Cenersl

.100 Conditions on use of funds.

T —.1205 Detinitions.
—_.110 Certitication and Disclosure.

Subpart B ~ Activities by Own Employees
.200 Agency and legislative liaison.
.205 Professional and tachnical services.

.210 Reporting. :

Wc-miviuuwmmm loyees
___+300 Professional and tochnical_corvicf:? o

Subpart D ~ Penalties and Enforcement
___+400 Penalties. .

—__.405 Penalty procedures

___+410 Enforcenent. .

Subpart B - Exemptions
500 Becretary of Defense.

¥ ~ Agency Reports
.600 Semi-annual compilation.
.60S Inspector Ganeral report.

Appendix A to Part ____ - Certification Regarding lLobbying
Appendix B to Part __ -~ Disclosure Yorm to Report !.oh):yi.ng
Appendix € to Part ___ - Contract Clause

Authority: Gection 319, Public Lav 101-121 (31 U.E.C. ‘13
{citation to Agency rulcn’a)dnq authority]. ( 13%2)

Subpart A - Ceneral
(__.100 Conditions on use of funds,

(a) No appropriated funds may be expended by the recipient of a
Federal contract, grant, loan, or cooperative agresaent to pay
any person for influencing or attempting to influence an officer
or employee ©f any agency, & Meamber of Congress, an officer or
employee of Congress, ©Or an &xployee of a Nember of Congress in
connection with any of the following covered Federal actions:-
the avarding of any Yederal contract, the making of any Federal
grant, the making of any Federal loan, the entering into of any
Cooperative agreement, and the extension, continuation, reneval,

4
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apendment, or modification of any Federal contract, grant, loan,
or cooperative agreement,

(b) Each person who requests or receives from an agency a
Federal contract, grant, loan, or cooperative agreement shall
file with that agency a certification, set forth in aAppendix A,
that the person has not made, and will not make, any payment
prohibited by paragraph (a) of this section.

(c) Each person who requests or receives from an agency a
Federal contract, grant, loan, or a cooperative agreement shall
file with that agency a disclosure form, set forth in Appendix B,
if such person has made or has agreed to wmake any payment using
nonappropriated funds (to Jinclude profits from any covered
Federal action), which would be prohibited under paragraph (a) ot
this section it paid for with appropriated funds.

(d) Each person who requests or receives from an agency a
comnitment providing for the United States to insure or guarantee
a loan shall file with that agency a statement, set forth in
Appendix A, whether that person has made or has agreed to make
any payment to_influence or attempt to influence an officer or
employee of any agency, a Member of Congress, an officer or
employee ©of Congress, or an employee of a Member of Congress in
connection with that loan insurance or guarantes.

(e) Each person who requests or receives from an agency ‘a f
comnitment providing for the United States to insure or guarantee
a loan shall file with that agency a disclosure form, set forth
in Appendix B, if that person has made or has agreed to make any
payment to influence or attempt to influence an officer or
enployee of any, agency, a Member of Congress, an officer: or
employee of Congress, or an employee of a Member of Congress in
connection with that loan insurance or guarantes.

(___.105 Definitions.
For purposes of this part:

(a) Agency, as defined in 85 U.S.C. 552(f), includes Federal
executive departments and agencies as well as independent
regulatory commissions and Government corporations, as defined in
31°U.5.C. 9101(1)._,.

{(b) Covered Egdg:al action means any of the following Federal
actions:
(1) The avarding of any Federal contract;
(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any cooperative agreement; and,
(5) The extension, continuation, renewal, - amendment, or

v
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modification of any Pederkl contract, grant, 1loan, or
cooperative agreement, -
Covered Pederal action does not include receiving from an agency
a coamitment providing for the United States to {nsure or
guarantee a loan. Loan guarantees and loan insurance are
addressed independently wvithin this part.

{c) means an acquisition contract avarded by an
agency, 4ncluding those subject to the Federal Acquisition
Regulation (FAR), and any other acquisition contract for real or
personal property or services not subject to the FAR.

(4) y reans a cooperative agreemant
entered into by an agency. .

(e} [Federal grant means an avard of financial assistance in the
fors of money, or property in 1lieu of money, by the Federal
Government or 8 direct appropriation made by lav to any person.
The term does not include technical assistance which provides
services instead of money, or other assistance in the form of
revenue sharing, loans, loan guarantees, loan insurance, interest
subsidies, insurance, or direct United States cash assistance to

an individual. -

(£) Zederal loan means a loan made by an agency. The term doss
not include loan guarantee or lcan insurance. ‘- -

(9) Indian tridbe and gtribal organization have the meaning
provided in section 4 of the Indian Self-Determination and
Zducation Assistance Act (25 U.5.C. 450B). Alaskan Natives are
included under the definitions of Indian tribes in that Act.

(h) X means making, with:
the intent to influence, any communication to or Bsppearance
before an officer or employee o0f any agency, a Member of
Congress, an officer or uplo{u of Congress, or an sxployes of &
¥exber of Congress in connection with any covered Federal action.

(1) Loan guarantee and loan insurancea mean an agency's guarantees
or insurance of a loan made by-a person. - N

{3) local government means a unit of governxent In a State and,
if chartered, established, or otherwise recognized by a State for

the performance of a governmental duty, including a local pudlic
authority, a special district, an intrastate district, a council

of governnents, & SPONsor group representative organitation, and

any other instrumentality of a local government. .

k) includes the ‘following

( Qfficer or employee of an agency

individuals vho are employed bx an agency: ) .
(1) An individual who 1is appointed to .a position in the
Government under title -8, U.8. Cods, including a position
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under a tesporary appointment;
(2) A member of the uniformed services as defined in

section 101(3), title 37, U.8. Code;

(3 A special Government employes as defined in- section
202, title 18, U.8. Code; and, .
(4) An individual vho is .a mexber of a rederal advisory
conmittee, as defined by the Federal Advisory Committee Act,
title 5, U.8. Code appendix 2. . L

(1) Person wmeans an individual, corporation, company,
association, authority, firm, pertnership, socliety, State, and
local government, regardless of whether such entity is operated
for profit or not for profit. Shis tera excludes an Indian
. tribe, tribal organization, or any other Indian organization with
respect to expenditures specifically permitted by other Pederal

law.

(») Reasonable compensation means, wvith respect to & regularly
enployed officer or employee of any person, compensation‘that is
consistent with the normal compensation for such officer or
exployes for work that is not furnished to, not funded by, or not
furnished 4in cocperation vith the Federal Governmant. .

(n) Reasonadle payment means, with respect to professional and
other technical services, a paysent in an asount that is
consistent with the amount normally paid for such services in ths
private ssctor.

(o) Recipient includes all contractors, subcontractors at any.-
tier, and subgrantees at any tier of the recipilent of funds
roceived in connection with a Pederal contract, grant, loan, or
cooperative agreement. The term excludes an Indian tribe, tribal
organization, or any other Indian organization with respect to
expenditures spoecifically permitted dy other Federal law. :

(p) . weans, wvith re to an officer or
enployees ©f a person requesting or receiving a Federal contract,
grant, loan, or cooperative agreement or a-commitsent providing
for the United States to insure or guarantes a loan, an officer
or employee who is employed -by such person for at least 130
wvorking days vithin one year ixmediately preceding the date of
the subnission that initiates sgency consideration of such person
for receipt of such contract, grant, loan, cocperative agreement,
loan {nsurance conaitzent, or loan guarantee comitment. . An
© officer or employee vho is employed by such person for less than
130 vorking days within one Jur imnediately preceding the date
- ©f the submission that initiates agency consideration of such
person shall be considered to be regularly employed as soon as he
or she is enmployed by such person for 130 vorking days. - - i

(q) Etate means a State of the United Statss, the District of
Columbia, thas Comrmonvwealth of Puerto Rico, a tmltozjy -or

.2 .
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possession of the United Gtates, an agency or {nstrumentality of
a Stats, and a multi-State, regfonal, or interstate entity having

governeental duties and povers.
(___.110 Certification and Disclosurs.

(a) Tach person shall file a certification, and a disclosure
form, if required, vith each submission that initiates agency
cons{deration of such person fors
(1) Award of a Federal contract, grant, or cooperative
agreenant exceeding $100,000; or
(2) An avard of a Federal locan or a commitment providing tor
the United States to insure or gquarantse 2 loan exceeding

$150,000.

(b) Each person shall file a certification, and a disclosure
fora, if required, upon receipt by such person ofs :
(1) A Tederal contract,’ grant, or cooperative agreement
sxceeding $100,000; or . o : o
(2) A Pederal loan or a comaitment providing for the United
States to insurs or guarantee a loan exceeding $150,000,
unless such person previously filed a —certification, and a
disclosure form, if required, under paragraph (a) ‘of this

section. ” .

(c) Each person shall file a disclosure form at the end 6f each
calendar quarter in vhich there occurs any event that requires
disclosure -or that materially affects the accuracy of. the
inforzation contained in any disclosure form previocusly filed by
such person under paragraphs (a) or (b) of this section. An
event that materially affects the accuracy of the information
reported includes: - . .- e e .

(1) A cumulative increase of $25,000 or mors in the amount

paid or expected to be paid for influencing or attexmpting tc

influence a covered Federal action; or .

(3) A change in the person(s) or individual(s) influencing

or attempting to influence a covered Pederal action; or,

(3) A change in the officer(s), employee(s), or Member(s)

contacted to influencs or attexpt to influence a covered

Federal action. . . -.

(d) Any person vho requests or receives from a person referred

to in paragraphs (a) or (b) of this section: - ’ ’
(1) A subcontract exceeding $100,000 at any tier under a
Tederal contract: - < o
(2) A subgrant, contract, or subcontract exceeding $10Q,000
at any tier under a Yederal grant; - co
(3) A contract or subcoentract exceeding $100,000 at any tier
under & Fedaral loan exceeding $150,000; or, i .
(4) A contract or subcontract exceeding $100,000 at any tier
under a Pederal cooperative agreement, °

‘ -
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2ll file a certification, and s disclosure fors, i{f reguired,
+ the next tier adove. : .

(o) All disclosure forms, but not certifications, shall De
forvarded fros tier to tier until received by the person
referred to in paragraphs (a) or (b) of this section. That
perscn shall forvard all disclosure forms to the agency. - .

(£) Any certification or disclosure form filed under paragraph
(s) shall be treated as a material representation of fact upon
which all receiving tiers shall rely. A1) liability arising from
an erroneocus representation shall be borne solely by the tier
211ing that representation and shall pot be shared by any tier
to vhich the erroneous representation is forvarded. Submitting
an erroneocus certification or disclosurs constitutes a failure to
£ile the required certification or disclosurs, respectively. 1t
a person fails to file & required certification or disclosurse,
the United States may pursus all availadle remédies, 1p'clud1nq
thoss authorited by section 1352, title 31, U.S8. Cods.

(g) Por avards and comitments in process prior to Deceader 23,
1989, but pot made befors that dats, certifications shall be
"roequired at avard or coxmitment, covering ectivities ocourring
betvesn Dacember 23, 1983, and the date of avard or comaitament.
Hovever, for avards and commitsents in process prior to the
Decenbar 23, 1989 effective date of these provisions, but not
wade Dbefore Decenber 23, 1989, AdAisclosure forms shall not be
required at time of svard or commitment but shsll be filed withiam

30 days, . .

(h) Ko reporting is required for an -cu'vlty pajd for with
appropriated funds if that activity is allovable under either

Subpart B or C.
Subpart B ~ Activities by Own x-pldrou
(____+200 Agency and quhiatin 1iaison. .

(a) The probibition on the uss of appropriated funds, 4n
(___-100 (a), does not apply. in the case of a paysment of
Teasonable compensation made to . an officer or employes of a
person reguest or recelving a Pederal contract, grant, loan,
or cooperative agreesent 4f the paypent 4s for agency and
legislative lialson activities not diroctly related to a covered

Federal action. -t . ez en

(b) Por purposes of Ea"nq.r'aﬁh {a) 'o't t-hi‘l. section, providing asay
information specifically requested by an agency or Congress ia
allovable at any tims. .

.37,

{c) Yor puxpotu of panﬁn' : 'x:h:'.(‘n) of this section, the follow
agency and legislative llaiscn activities are allovadle at %
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tine only vhere they are not related to & specific solicitation

for any covered Tederal action:
(3) Discussing with an agency (including individual
demonstrations) the gualities and characteristics of the
person's products or services, conditions or terms of sale, .
and service capabllities; and,
(2) Technical discussions and other activities reqarding the
application or adaptation of ths person's products or

services for an agency's use.

(d) For purposes of paragraph (a) of this section, the following ‘
sgency and legislative liaison activities are allovable omly i
vhers they are prior to forsal solicitation of any covered '
Federal actliont .o .

{1) Providing any information not specifically requested but

necessary for an agency to make an informed decision abogt

inftiation of a coversd Federal action; - : .o

(2) Technical discussions regarding the preparation of an

unsolicited proposal prior to its official subnission; and,

(3) Capability presentations by persons seeking avards from

an agency pursuant to the provisions of the Ssall Business

Act, as amended by Public law $5-507 and other subsequent

apendrents. .o .

(s) Only those activities 'oxpronuly authorized by this section
are allovable under this section. : coon

{___.20S Professional and technical services.

(a) The prohibition on the use of appropriated funds, in
{__.100 (a), does not apply 4in the cass of & payment of
reasonable compensation made to an officer or amployse of a
person requesting or receiving a Federal contract, grant, loan,
or cooperative agreerent or an extension, continuation, renewal,
amendzent, or modification of a Federal contract, grant, locan, or
cooperative agreement 1f payment is for profeasional or technical
services rendered directly 4in the preparation, sudmission, or
negotiation of any bid, proposal, or application for that Federal
contract, grant, loan, or cooperative agreemant or for meeting
requirenents imposed by or pursuant to lav as a condition for :
receiving that TFederal coantract, 4grant, loan, or cooperative

agreement.,

(b} Fror purposes of paragraph (s} of this sectfon, "professional
and technical services® shall be ‘limited to advics and analysis
directly applying any professional or technical discipline, For
exaxple, drafting of a legal document accompanying a d{d or
proposal by a ‘lawyer is allowvadbls. §imilarly, technical advioce
provided by an engineer on’ the performance or operational

capabilify of a plece of equipment rendered directly im the
negotiation of a contract is sllovadblse. Bowever, communications

with the intent to influence made by a professional (such as &
) 10
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licensed lawyer) or a technical person (such as a licensed
accountant) are not allovable under this' section unless they
provide advice and analysis directly apply their professional
or technical expertise and unless the advice or anilysis 1is
rendered directly and solely {n the preparation, sudbaission or
negotiation of a covered Federal actien. Thus, for example,
consunications with the intent to influence made by s lavyer that
do0 not provide legal advice or analysis directly and solely
related to the legal aspects of his or her client's propossl, but
generally advocate ons proposal over another are not allovable
under ¢this section because the lavyer is not providing
rofessional legal services. 8imilarly, coxmunications vith the
Zntont to influence made by an engineer providing an engineering
analysis prior to the preparation or subamission of a bid or
roposal are not allovable under this section since the sngineer
i' providing technical searvices but not directly ‘dn the
preparation, subaission or mnegotiation of a covered rederal

action. .

(¢) Requirezents impcsed by or pursuant ¢o lav as a condition
for receiving a covered Federal award {nclude thoss required by
lav or requlation, or reasonably expected to be required by lav
or regulation, and eny other requirenents in the actual awvard

docunents.

" (d) Only thoss services expressly authorized by this section are
allowadle under this section.

(_.:io' Reporting.

No reporting is required with respect to payments of reasonable
conpensation made to regularly employed officers or employees df
a person.. : : )
Bubpart € = Activities by Othar than Ovn Employess

f +300 Professional and technical services.

(a) The prohibition on the ‘use of appropriated funds, in
| «100 (a), does ‘not apply 4in the case 0©f ‘any ressonable
paysent to a rson, Other .  than an officer ®r exployse of a
person reguest or receiving a covered Tederal action, if the
paymant is for professional -or .technical services rendered
.directly in the preparation, submission, -or negotiation ‘of any
bid, proposal, or application for that Federal contract, grant,
locan, or cooperative agreement or for meeting requirements
imposed by or pursuant to lav as a condition for recsiving” that

Yederal ‘contract, g'unt( loan, or cooperative dgreemant.
(b) <The roporéing requiresents 'ia’(_:_-_*.uo (a) and [b) roqu.r'dirig

£41ing a disclosurs fora by each person, if regquired, shall not
apply with respect to professional or technical services rendered

A1
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directly imn the preparation, subsission, or nsgotiation of any
comnitnent providing for the United states to insure or guarantee

a loan.

(c) ror purposes of paragraph (a) of this section, "professional
and technical services® shall be 1limited to advice and analysis
directly spplying any professional or technical discipline. TYor
example, drafting of a 1legal document accompanying a bid or
proposal by a lawvyer is allowable., 8Similarly, technical advice
provided by an engineer on the performance or operational
capability of a plece of squipnment rendered directly in the
negotiation of a contract is sllowvadble. BHovsver, communications
vith the intent to influence made by a professional (such as a
licensed lawyer) or a technical person (such as 3 1licensed
sccountant) are not allowvable under this section unless the
provide advice and analysis directly applying thelir proressiona
- . the advice or analysis Is_
a1 Yy In the preparation, subalssion or
negotiation of a covered Federal action.. 9Thus, for example,
coxmunications with the intent to influence made by & lavyer that
do not provide 1legal advice or analysis directly and solely
related to the legal aspects of his or her client's proposal, but
generally advocate one proposal over ancther are not allowvadle
under this section because the. lavyer 1s not providing
professional legal services. 6Eimilarly, communications with the
intent to influence made by an engineer providing an enginesring
analysis prior to the preparation or submission of a bid or
proposal are not allovable under this section since the engineer
is providing technical services but not directly 4n the
preparation, subaission or negotiation ©of a covared 7FTederal

action.

(4) Requirements ixposed by or pursuant to lawv as a condition
for receiving a covered rederal avard include those required by
lav or regulation, or reasonably expected to de required by lav
or regulation, and any other requirements in the actual soard

docuxents. - S
(e) Pcuon- other than officers or employees o©f .a person

requesting or recelving a -covered TFeder action includs
consultants and trade nsochtiom._ - ..

(f) Only thosa services cxpr.culy ;uthorhod by this section ars
allovable under this section. : .

Sudpart D = Penalties and Enforcement
{__.400 Penalties.

{(a) Any person who makes an expenditure prohibited berein shall
be subject to a civil penalty of not less than $10,000 and not
®ore than $100,000 for each such expenditurs. .

12
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(b} Any person who falls to file or amend the disclosure form
(see Appendix B) to be filed or amended if required herein, shall
be subject to & civil penalty of not less than §10,000 and not
more than $100,000 for each such fallure.

(c) A £iling or amended filing on or aftar the date on vhich an
adninistrative action for the dimposition of a civil penalty is
comnenced does not prevent the imposition of such civil penalty
for a fallure occurring. before that date. An administrative
action $s commenced with 7respect to a failure vwhen an
investigating ofticial determines in vwriting to commence an
investigation of an allegation of such failure. L.

(d) In determining vhether to lrpose a civil puult{. and the
asount of any such penalty, by reason of a violation by any
person, the agency shall consider the nature, circumstancas,
extent, and gravity of the violation, the effect on the ability
of such person to continue in business, any prior violations by -
such person, the degres of culpablility of such person, the
ability of the person to pay the penalty, and such other matters

as may be appropriate. -

(e) Prirst offenders under para?raphs {(a) or (b) of this section
shall bde subject .to & civil penalty.of $10,000, adsent
aggravating circumstances. - Second and sud snt ©ofTenses by
persons shall be subject to an appropriats civil panalty betwveen
$10,000 and $100,000, as determined by the agency head or his or

her designee.
(£) An imposition of a civil penalty under this section does not

prevent the United SBtatas from seeking any other renedy that may
apply to the same conduct that is the basis for the {mposition of

such civil penalty. .
(__+405 Penalty procoduroo’.,

Agencies shall impose and collect cival penalties pursuant to the
provisions of the Program Fraud and Civil Remedies Act, 31 .U.8.C.
sections 380) (excapt subsection (c¢)), 3804, I805, 2806, .3807,
3808, and 3812, insofar as these provisions are not {nconsistent

with the requirements bherein,
{___-410 Enforceaent, '

The head of each agency shall take such actions as.are necessary
to ensure that the provisions herein are vigorously implesinted

and enforced in that agency. '

13
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Subpart X - Exemptions
(___.500 Secretary of Defense.

(a) The S8ecretary of Defenss may exempt, on a case-by-case
basis, a covered Federal action from the prohibition whenever the
Secretary determines, in writing, that such an exesption.is in
the national interest. The Secretary shall transait a copy of
each such written exemption to Congress immediately after making

such a determination.

(P} The Department of Defense may issue supplemental regulations
to implement paragraph (a) of this section. .

Bubpart ¥ - Agency Reports .
(__+600 Semi-annual compilation.’ )

(a) The head of each agen shall collect and compile the
disclosure reports (sees Appendix B) and, on May 31 and Noveaber
30 of each year, submit to the Secretary of -the Benate and the
Clerk of the House of Representatives a report containing a
conpilation of the -information contained in the disclosure
reports received during the six-month period ending on March 31
or Ssptenber 30, respectively, of that year. - : .

(b) The report, Including the compilation, shall be available
for public inspection 30 days after receipt of the report by the
Secretary and the Clerk. : : -

(c) Information that {nvolves intelligencs matters shall be
Teported only to the Select Comaittes on Intelligence of the
Senate, the Permanent Sslect Comalttee on Intelligence of the
House of Representatives, and the Committees on Appropriations of
the Senate and the House of Representatives in accordance wvith
procedures agreed to by such committees. 6Guch inforsation shall

not be available for public inspection.

(4) Information that is classified under EZxecutive Order 12336
or any successor order shall be repsrted only to the Coxmittee on
Foreign Relations of the Senate and the Comanittee on Foreign
Affafirs of the House Of Representatives or the Coxmittees on
Armed Services of the Senate and the House of Represantatives
{(vhichevar such comittees have jurisdiction of matters involving
such information) and to the Committees on Ap‘&toprhtiom of the
Senate and the House o©f Representatives accordance with
procedures agreed to by such committees. Such information #hall
not be available for public inspection.

{e) The first semi-annual compilation shall be submitted on May
31, 1990, and shall contain a compilation of the disclosure
Teports received from Deécembar 23, 1989 to March 31, 1990.

.4
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(t) Major asgencles, designated by the Office of Kansgement and
udget (OKB), are required to provide machine-readable
<ompilations to the Becretary of the Senate and the Clerk of the
House Oof Representatives no later than with the compilations due
on May 31, 1991. OKB shall provide detailed specifications in a

menorandun to tbese agencies.

(9 Non—-nj.or agencies are reqguested to provide sachine-
readable corpilations to the Secretary of the Senats and the

.Clerk of the House of Representatives.

h) Agencies shall kesp the originals of all disclosurs reports
n the official files of the agency. -

{(___+605 Inspector General report.

(a) The Inspector General, or other officifal as specified in
paragraph (b) of this section, of each agency shall prepare and
submit to Congress each year, commencing with subaission of the
President!s Budget in 1991, en evaluation of the oompliance of
that agency wvith, and the effectivensss of, the requirezents
herein. The evaluation may include any recomnended changes that
may be necsssary to strengthen or improve ths requirements.

(b} In the cise of an agency that does not have an Inspector
Ceneral, the agency official comparable to an In?octor General
shall prepere a#nd submit the annuval report, or, if there is no
such conparable official, the head of the agency shall prepare

and submit the annual report.

(c) The annual report sdall be sutmitted at the same tine the
agency submits its annual budget justifications to Congress. '

(4) The annual report shall i{ncluds the followirg: All alleged

violations relating ¢to the agency's ocovsred TFederal actions

during the year coversd by the report, the actions taken by the .

head of the agency in the year coversd by the report vith respect

to those alleged violations hnd alleged viclations in previous

Lo‘u-c, and the amounts of civil penalties imposed by the agency
the year covered by tbe repart. - -

15
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Appandix A to Part ___ - Certificaticn Regarding Lobbying

Certification for Contracts. Grants. loans, _and Cooparative

Agrsanents .
The undersigned certifies, to the best of his or her knowledge
.and belief, that:

(1) No rederal appropriated funds bave been paid or will be paid,
by er on behalf of the undersigned, to any person for influencing
or attempting to influence an officer or employee of any agency,
a Menmber of Congress, an officer or amployee of Congress, or an
exployse Of a Member of Congress in connection with the avarding
of any Tederal contract, the making of any Federal grant, the
paking of any Federal loan, the entering into of any cooperstive
agreenent, and the extension, continuation, renewval, asendsent,
or wmodification of any ZYederasl -contract, grant, 1loan, or

cooperative agreement,

(2) If any funds other than Jederal asppropriated fuhds have
been paid or will be paild to any person for influencing or
attempting to influence an officer or employee of any agency, &
Member of Congress, an officer or employee of Congress, or an
exployee of a Nember of Congress in connection with this Federal
contract, ant, loan, or cooperative agreesent, the undersigned
shall coumplete and submit Standard Pora-lll, 'Ditcloﬂu’c Fors to
Report lobbying,® 1in accordance vith its instructions. -

(3) The undersigned shall require that the language of this
certification be included in .the award documents for all
subavards at all tiers (including sudbcontracts, subgrants, and
contracts under grants, loans, and cooperative agresaents) end
that all subrecipients shall certify and disclose accordingly.

This certitication is a material representation of fact upon
vhich reliance was placed wvhen this transaction wvas made or
entered into. sudbnission of this certification s a
prarequisite for makxing or entering into this transaction imposed
by section 33852, title 31, U.8. Code. Any person vho fails to
2ile the required certification shall be subject to a civil
penalty of not less than $10,000 and not more than $100,000 for

each such failurs. ‘

16
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Statepent for loan cuarantees and loan INSUCADCe !
The undersigned states, to the best of his or her knovledge and
belief, that:

It any funds bave been paid or will be paid to-any person for
influencing or attempting to influence an officer or eaployes of
any agency, a Meadber of Congress, an officer or esployes of
Congress, ©r an amployee of a Menber of Congress in connection
vith this coanitnent providing for the United States to insure or
guarantee a loan, the undersigned shall complete and submit
Standard TForm-lLli, ®Disclosures Yora to Report Lobdbdying,® in
accordance with its {nstructioms. -

Sudnission ©of this etatement is a roqu.hiu “for naking or

entering inte this transsction by section 1352, title 31,
U.8. Codes. Any pereson who fails to file the required statement

shall be subject to a civil penalty of not less than $10,000 and
not more than $100,000 for each such failure. . ... - .

Appendix B tovm_._-bm-rontqu}_ﬁ.
{See .tucbad:) ’ )

a7
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DISCLOSURE OF LOBBYING ACTIVITIES Sppeod by O0l

Complets s form e dacione sciiviies purmant e 31 US.C 1342
Coe ryvense for rden dsciosse)

. Type of Fodored Actiom L Sutwm of Federd Aclom L Repert Typm
condract wpphcation & indtid
. Mﬁv&l&.ﬂi C post-maand For Mataried Change Ouldy:
1. loan of last report

€& Nome md Address of Raporting Entitp L ¥ Fothy In Ne. 4 k Sebswardec. Enter Nosng
[nﬁl?'n

O Mre D Sbawardes
T + & bnowar:

Congresionad District, # knowre Cangremional District, ¥ known:
& Federal Departmont/Agency: . . | Federad Program KameDescription

CFOA Number, Yopphcable:

& Federal Action Numbet, & knowe 8. Award Amount, ¥ known:
c ]

18 & Name ond Addren of & Individah Services Gnchudrg sddress
i by bl x Loy 18 ”antlvﬂuz’uutw by

1L Amewt of Paysoest (check of hat applyR 13 Trpe of Payment (check of Shat applyy: *

s Dacud O planned D a retalner

“ 8 one-time fee
|} A of Prymend (check of that appliyk € comewisgion
by - D ¢ contingent foe .
g nﬂ-ﬂ.ﬁ!«&« - | O s selemd )
: O L other; specily:

" E%l?%"tiilgzlr}gg%
or Member(s) contacted for Poyment indicated I Nem 1% .

. -~ Srr Cotiption 3 _n_N_—.:“n ._ :
L Contimuatica Sheet(s) SILLLA sttached: D VYes O Ne ’
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INSTRUCTIONS FOR COMPLETION OF SFALL, DISCLOSURE Of LOBSYING ACTIVITIES

This disclonurs form shaf be compieted by the reporting A Mamhdailczem.dh
MMuWoltwvdWm«lmﬂMham purnunt N usc
section 1352 The flling of o form fs required for sach pryment or (o make payment 10 any kbdbying entity for
influencing or atiempding to influence en officer or vy agency, & Member of Congress, an officer or
¢ of Congress, or an empl of & Member of n 8 covered Federal action. Use the
mmma.ﬂwmmlummnmu aCompkudiumh::

:

1. identify the type dm&d«dmumwmqhwahmm»hw
outcome of & covered Federal action. | .. ... .

1 dentily the status of the covered Federal action.

3 Kentlfy the appropriste dassification of this report. thlenpoﬂmed materlal to the
Nmmm&mhwuww«hmﬂum“&éuuhan the last

s«mm Mnmlmﬁedbubcmmwmdmmmm’m

S. H the organization nponhlemld\eduw' Mm«huwd&eu.dw state and
Tp code of the prime %WLMMWMIM PR
S m«hwdu&&dqen?;mﬂqmcuﬁubu hdudclleutmofpnluw\d

leve! below agency name, ¥ known. Department of Transportation, United States Coast Cuard. g e e et

7. Enter the Federal or description for the covered Federal action Biem T ¥ known, enter the Adl
dMW(mmummwmmm

..muhmw:le&d«dumdmmmu&bkhh&dﬂi.cﬁonldmﬂﬁedhﬁmi(t‘.
WbW("ﬂWWmmthFmWywm : the contract,
grant, or foan pward number, the Wumwmwmwumm lndude

9. w.mmmmmmummnwubmmb,uww entes the
mdmawmwmwhmmmmwhmcus
nwmnum.mmmuu m&dﬂubbbﬁqmmed ﬁgwmuq..
identified In Rem 4 to influence the Fezrd o

@)WNMWJNWS)MMM”UMMMIMMMWN
Enter Last Name, First Name, and Middie inftial (MI. : --

" hl«hmdwnubmpddunuwblymdedb&pd u:gaquuqmemouou
lobbying entity Gtem 10). Indicate whether the payment has been made (actual) or Check
© of boxes that apply. anlmnedddwgenmmhMM payvncunudeuphmed

%0 be made.
” anewnxmamum IWBMManmW
i spedify the nature and value of the inkind payment.
N S qudﬁwpfopdlcbom). Check of boxes that apply. lod‘m.spedymn.

" MuMNMWdNWMhMMM«W&cwb
pedmvdﬂud:teﬁ)dmmm a8 aawwwmm.mmmm_
sctusl contact with Federal officlahs. identlfy the Fedend 5) or employee(s) contacted or the

. employee(s), or Member(s) of Congress that were contacted. .

s MM«N:#&AMM&W
* MWMMMNMG\:MWMWMM ldcp-‘mumba

mmmw wmcnmmdﬂdmdmw‘w
hmuw»nmadwm Budget, Paperwork Reduction Project (0348-0046), Washington, D C. 20503 .

. -
. . 4
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DISCLOSURE OF LOBBYING ACTIVITIES Areresd by 0o
CONTINUATION SHEET )
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Appendix C to Part - Contract Clause
. NIV RESTRICTIONS Of xlpaisxno

(a) Definitions. As used in this clause,

"Agency®, as defined in § U.5.C. 352(f), includes Federal
cxocuuvo dcpart-mt.a and agencies as wvell as independent
rsgulatory comaissions and Covernaent oorpont&ona, as defined in

31 v.s8.C 2102(1).

. scovered TYederal action® Beans any of t.hc tcnwlhg Yederal
actionss .
(1) The avu—dlnq of any Federal contracty .
{2) The making of any Federal grant) .. ...
. (3) %be na)d.ni of any Yederal loan;
{4) The entering into of any cocperative agru.mnt: uad,
(S) The extension, continuation, reneval, s&sendgent, or
rodification of any bdonl contract, grant, loan, or
cooperative agreesent. !
Covered Tederal action does not anludc recelving froz an agency :
a commitment providing to: the Onlud States - to insure or

guarantes a loan, - .

"Indian trlbo" and ®trikal orquxlution' have the :ua.tnq
provided in section 4 of the Indian Self-Determination and
.Education Assistance Act (25 U.B.C. 450B). . Alaskan Natives are
anludad under the definftions of Indian tribes in t-bat Act. N

'Intlucnclnq or attexpting to influence® peans u)d.nq, vlth
the intent to Influence, any comsunication to or appearance
before an officer or exployes ©f any agency, & Keaber of
Congress, an officer or exployse of Congress, ©r an employes of a
¥exder of Congress in connection vith any co'vcrod Yederal action.

. -u»cu governnant® means unlt of qcrvcmant in a“Stats
and, 4f chartersd,- uublhbcd. or othervise yecognized by a
state for the performance of a governmmsantal duty, including a
Jocal public authority, a special district, an Intrastate
district, a council of gonrmonts, & sponsor group
representative organxuuon, any other ustmanuuty ot .

Jocal govcmnont. .

'otuccr or uployu ‘of an agency® anludu t.bo :onovlng

" individuals who are employed b{ an agencys .
(1) Aan 1M1vid\n1 \rho s appointsd to position ip ‘the
Governnent under title 35, U.8. Code, anludinq 2 position

undsr & temporary appointzanty
2) A mexber of the uniformed’ sprvicu as dotinoa Ln

¢
section 3101(3), title 37, V.8, Code}
A bkpecial Government employes as ‘defined in’ aoctlon

124
202, title u. U.l. Codes and,
i
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(¢) An individual who is & member of & PFederal advisory
cornittes, 88 defined by the r‘doul Mvuory Committes Act,
title. S, U.8. Code appendix 2.

*"Person® means an {ndividual, ocorporation, oompany,
assoclation, authority, firm, partnership, society, BState, and
local governaent, regardless of whether esuch entity is operated
for profit or not for profit.  This term excludes an Indian
tridbe, tribal organization, or any other Indian organization with :
iupoct to expenditures specifically ponitud by other todorn
aw,

*Reasonable eo-pcnution' weans, with respect to a regularly
enployed officer or employee of any person, compensation that is
consistent with the normal compensation for such officer or
sEployee for work that is not furnished to, not funded by, or not -
tumhhcd in eoopcntion vith the Federal Gov;munt .

*Reasonable paynnt' um, vith respect to profudbml and
other technical services, - a payment in an amount that is
consistent with the amount nomny pud for such services in the
private uctor. . .

'Rociphnt' includu .u contnctors and cubcontuctora at
any tier in connection with a .Fedéral contract.. The tera
excludes an ' Indian tridbe, tridal .organisation, or any other
Indian organization vith respect  to oxp&nditnru spoc ticany )
permnitted by other rodarn lav. . . -

“Regularly uployad' »eans, with rupoct to un otﬂcor or
seployee Of a person requesting or receiving a Federal contract,
an officer or exployss wvho is exployed by such person for at
least 130 wvorking days within one year imnediately preceding the
date of the subaission that initiates agency consideration of
such person for recsipt of such contract. An officer or exployee
vho is exployed by such person for less than 130 wvorking days
within one year imnediately frecadibq the date of the subaission
that initiates agency consideration of such person shall be
considered to . be regularly employed as soon a8 ho or aho is
employed by such person for-130 vorking dnya.~ :

*Stats” means a State 0f the United sntu, the Dhtr.ict ot
Colurmbia, the. Commonvealth of Puerto Rico, a territory ‘or
possession of ths United Etates, an agency or instrusentality of
a State, and a multi-Stats, regional, or lntonuto entity havlng,
governmental duties and povu- '

(b) Probibiuon. -

(1) s.ation 1352 ot titl. 31. D.t. Code pmldn in part
that no appropriated funds may be expended by the recipient of a
Yederal contract, gnnt, joan, or eoopontivo agreenent to pay
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any person for influencing or -attempting to influence an officer
or employee ©f any agency, & Kember of Congress, an officer or
employee of Congress, ©r an eaployes of & Kember of Congress in
connection with any of the following covered Federal actions:
the avarding of any Federal oontract, the making of any Pederal ;
grant, the making of any Federal loan, the entering into of any I
cooperative agresmsnt, and the extension, continuation, renewval, -
anendment, or modification of any Federal contract, grant, leoan,

or cooperative agresment. . ) .
- (2) The prohibition does not apply as follovs:

(1) -Agency and legislative liaison by Ovn Employees.

(A) The prohibition on the use of appropriated
funds, in panqnp!(?(:l) of this section, does not apply 4in the
case of a payment of reasonable ccapensation made to an officer T
or employes of a person requesting or recelving a PYederal
contract 4f the paynsent 4s for agency and legislative’ liaison
activities not dirsctly related to a covered Federal action. .

(B) For purposss of paragraph, (A) of thle
section, providing any information specifically requested by an
agency or Congress is allowable at any time, .

. "7 () ror purposss of parsgraph, (A) of this
section, the folloving agency and legislative lﬁfsen activities
are allowable at any time only vhere they are not related to &

specific solicitation for any covered Yederal actions

;x(‘l) Discussing with an agency (including
individual denonstrations) the gqualities and characteristics of
the person's products or services, conditions or terms of sale,

and service capadbilities; and, - .. . s .
2(R4) Technical discussions and other

activities regarding the application or adaptation of the
person's products or services for an agmcy'! use, : - -

. (d) ror purposes of paragraph, (A) of this
section, the following agency and legislative xﬁf»n activities
ars allovable only vhere they .are prior to formal solicitation of

any covered TYederal fons
() Providing any dnformastion "not'’

specitically rxequested but necessary for an agency to maks an
informed decision aboyt initiation of a coversd Yederal actiony .-

LR (A1) Technical discussions regarding the
preparation of an unsolicited proposal prior to its official.
subnissions and, . —}l LR - il .

- - (4) capadbility presentations by persons
seeking awards from an agency pursuant to the provisions of the
Small Business Act, as -axend by Public lav 93-507 and other
subsequent amendrents, - : : =
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-. (Z) Only those activities expressly authorized by
paragraph (1) of this section are allowable under paragraph ¢{).

(£4) Professional and technical services by Own
Exployees. ’ :

(A) The prohibition on the use of appropriated
funds, in paragraph 1} of this section, does not apply in the
case of a payment of reasonadble compensation made to an officer
or employse Of & person requesting or receiving a rFederal
contract or an extension, continuation, reneval, amendment, or
nodification of a Federal contract if paysent is for professional
or technical services rendered directly in the preparation,
submission, or negotiation of any bid, proposal, or application
for that FPederal contract or for meeting requirements sed by
or pursuant to lav as a condition for receiving that PFedera)

contract. . : .

(B) . For purposes o©f paragraph, (A) of this
section, "professional and technical services® shall be limited

to advice and analysis directly applying any professional or
technical discipline. PYor exanple, drafting of a legal document
acconpanying a bid or proposal by a lavyer 4s allovable..
8inilarly, technical advice provided by an engineer on the
perforsance or operational capability of a plece of squipment
rendered directly in the negotiation of a contract is allowvadle.
However, comnunications with the intent to influence =made by a
professional (such as & licensed lavyer) or a technical person -
(such as a 1licensed accountant) are not allowadle under this -
section unless they provide advice and analysis directly applying

thelr professional or technical rtise 8 e advice

or analysis is rendered directly sole e P 4 P’
subnission or negotiation of a covered Federal action. Thus, for -
exanple, communications with the intent to influence made >y a

lavyer that do not provide legal advice or analysis directly and

- s0lely related to the legal aspects of his or ber client’s
proposal, but generally advocate ons proposal over another are -
not allowable under this section because the lawvyer is not .
providing professional legal sexrvices. Similarly, communications

with the intent to influence made by an engineer providing an
engineering analysis prior to the preparation or subaission of a )
bid or proposal are not allovable under this section since the : ;
engineer is providing technical services but not directly in the '
p:: ration, submission .or negotiation of a covered PFederal .
action. . . . .

. (€) Requiremants imposed by or pursuant to lav as
a condition for receiving a covered Federal avard include those
required by lav or regulation, or reascnadbly expectsd to be
required by lav or regulation, and any other requirements in the . -
sctual avard gocuments, . . .

" 24
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. (D) Only those sarvices expressly authorized by
paragraph (i) of this section are “allowvable under paragraph

(144) Reporting for Own ixployou.

No reporting is required with respect to paymsents of reasonabdle
coxpensation made to regularly employed officers or employees of

8 person. .
(iv) Professional and technical services by Other than
Owvn Exployees. S : .

. (A) The prohibition on the use -of appropriated
funds, in paragraph X1) of this section, does not apply in the
case of any reasonadble payment to & person, other than an officer
or enployee of a person requesting or receiving a covered rederal
action, if the paymzsnt is for professional or technical services
rendered directly in the preparation, submission, or negotiation
of any bid, proposal, or application for that rederal contract or
for meeting requirsxents posed by or pursuant to lav as a
condition for receiving that Federal contract., .

(B) For purpeses o©f paragraphs (A) of this
section, "profegsional and technical ssrvices® shall be limited
to advice and ‘analysis directly applying any professional eor
technical discipline. TYor example, drafting of s legal docusment
accompanying a bid er ftopoul by a 1lavyer is allovable.
Sixilarly, technical aévice provided by an engineer on the
perforsance or operaticnal capability of a pilece of equipment
rendered directly Jin the negotiation of a contract is sllowvable.
Hovever, communications with the intent to influence made Dy a
professional (such as a licensed lavysr) or & technical person
(such as a licensed sccountant) are not allowvadble under this
section unless they provide advice and analysis directly applying
their professional or technical expertise and unless the advice
or.anslysis is rendered directly and solely in the preparation,
subnission or negotiation ©f a oovered Federal action. 7Thus, for
sxample, coxmunications with the intemt to influencs made by a_
lavyer that do not provids ledal advice or analysis directly and
solely related to the legal aspects df his or her client’s
proposal, but generally advocats one proposial over ancther are
not allovable under this section Decause the lavyar is not
providing professional legal servioces. Similarly, comsunications
vith the intent to iInfluence made by an enginesr providing an
enginssring analysis prior to the prespiration or subaission of a
bid or proposal are not allowadble undar this section since the
engineer is providing technical services but not directly in the
pr: ration, sudbnission or negotiatiom :6f 8 coversd Yederad
action., , : EE - - T : - '
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(C) Requirements imposed by or pursuant to lav as
a condition for recaiving a covered Pederal avard include those
required by lav or regulation, or reasonadbly expected to be
required by lav or regulation, and any other requireassnts in the

actual avard documsents.’
{D) Persons other than officers or employess of

@& person requesting or receiving a covered rederal action include
consultants and trade associations.

(E) Only those services expressly suthorized by
paragraph, (iv) of this section are allovable under paragraph

{(iv). .

¥

(c) Disclosure.

(1) Each person who ests or receives from an agency a
Federal contract shall file with that agency a certification, set
forth in , that the person has not made, and vill not make,

any payment prohibited by paragraph (b) of this clause.

(2) Each persor vho Tequests or receives from an agency a
Pederal contract shall file with that agancy a disclosure form,
Standard Form-LLL, "Disclosure of lobdbying Activities,® if such
person has made or bas agreed to make any payment using
nonappropriated funds (to Trouta froa any covered
Federal action), vhich wvould be prohibited under paragraph (b) of
this clause if paid for with appropriated funds.

(3) Zach person shall file a disclosure form at the end of
esach calendar quarter in wvhich there occurs any event that
requires disclosurs or that materially affects the accuracy of _
the information contained in any disclosure fora grovio\nly filed :
by such person under partgrlpl'éxz) of this section. An event !
that materially affects the accuracy of the information reported
includes: . - . )
(1) A cumulative increase of $25,000 or more in the
anount paid or expected to be paid for influencing or attempting
to influence a covered Federal actiony o — :
- . (i1) A change in the person(s) or individual(s)
influencing or attempting to influence a covered Yederal action;

or .

' (111) A change in the officer(s), employee(s), or
Mexber(s) contacted to influence or atteapt to influence a
covered Federal actioa. ..

(4) Any person who requests or receives from a ‘Berson
referred to in paragraph(d(1l) of this section a subcontract
exceeding $100,000 at any tier under a TFederal contract shall
file a certification, and a disclosure form, if required, to the
next tier above. .

26
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(si All disclosure forms, but not certifications, shall be
.orvarded from tier té tier until received by the parson referred
to in paragraph(t]1l) of this section.- That person shall forvard

all disclosure forms to the agency.

(4) Agreement. In accepti any contract resulting from this
solicitation, the reon submitting the offer agress not to make
any payment prohibited by this clause. .

(e) Penalties.

(1) Any person who -l.lki‘l an expenditure prohibited under
paragraph (b) of this clause shall be subject to a civil penalty
of not less than $10,000 and not sore than $100,000 for each such

cxpondlturo._ Lo

(3) A.HI person who fails to file or amend the disclosure |
fora to be filed or amended if required by this clause, shall de
subject to a civil penalty of not less than $10,000 and hot more i
than $100,000 for each such fallure, . . .

) (3) Contractors may -rely without 1iability on the
reprassntations made by thelir subcontractors in the certification
and disclosure ton.. ) T _ e

: (f) Cost allovability. ¥othing 4n ¢this clause . {s to de -

nterpreted to make allowadle or reasonadble any costs which would -
be unallovable or unreasonable in accordance with Part 31 of the
Federal Acquisition Regulation, Convarsely, costs made
specifically unallovadble by the requirezents in this clause will
not be »ade allovable under any of the provisions of Part 31 of
the Pedoral Acquisition Regulation. .

R~ of i:inu.')

P‘lbxmmd'u-'u-nm,-)
SULIW COXY SIW-4E .. .

7.
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DEPARTMENT OF AGRICULTURE
7 CFR PART 3018

DEPARTMENT OF ENERGY

10 CFR PARTS 600 AND 801

EXPORT-IMPORT BANK OF THE
UNITED STATES

12 CFR PART 434
SMALL BUSINESS ADMINISTRATION
13 CFRPART 148

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR PART 1271
DEPARTMENT OF COMMERCE

15 CFR PART 28

TENNESSEE VALLEY AUTHORITY
18 CFRPART 1218

DEPARTMENT OF STATE

22CFR PART 138

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Agency for international Development

22 CFR PART 227
PEACE CORPS
22 CFR PART 314

UNITED STATES INFORMATION
AGENCY

22 CFR PART 318

OVERSEAS PRIVATE INVESTMENT
CORPORATION

22 CFR PART 712

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR PART 87
DEPARTMENT OF JUSTICE

28 CFR PART 89

DEPARTMENT OF LABOR

20 CFR PART 93

DEPARTMENT OF THE TREASURY
31 CFR PART 21

DEPARTMENT OF DEFENSE
Otfice of the Secretary

33 CFR PANT 283

DEPARTMENT OF EDUCATION
34 CFR PART 82

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR PART 43

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 34

GENERAL SERVICES .
ADMINISTRATION

41 CFR PART 10569

DEPARTMENT OF THE INTERIOR
4) CFR PART 18

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR PARTY 18

DEPARTMENT OF HEALTH AND
NUMAN SERVICES

“ac PAR! [
NATIONAL SCIENCE FOUNDATION
48 CFR PART 804

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Nationa! Endowment for the Arts
43 CFR PART 1188

Nationa! Endowment for the
Humanities

45 CFR PART 1168

ACTION
49 CFR PART 1230

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

48 CFR PART 20

New Restrictions on Lobbying

AGENCIES: Departments of Agriculture,
Commerce. Defense, Education. Energy,
Health and Humnan Services, Housing
and Urban Development, Interior.
Justice. Labor, State. Transportation.
Treasury. Veterans Affairs; ACTION,
Agency for International Development
Eovironmental Protection Agency.
Export-Import Bank of the United States,
Federal Emergency Management
Agency, General Services
Administration, National Aeronautics
and Space Administration, National
Endowment for the Arts, National
Endowment for the Humanities,

Nationa! Science Foundation, Overseas

Private investment Corporation. Peace
Corps. Small Business Administration,
Tennesses Valley Authority and United
States Information Agency.

ACTION: Interim {inal rule; request for
comments.

SUMMARY: This interim final rule is in
response to section 319 of Public Law
101-121. Section 319 generally prohibits
recipients of Fedreal contracts, grants,
and loans from using appropriated funds
for lobbying the Executive or Legislative
Branches of the Federal Government in
connection with a specific contract,
grant. or loan. Section 319 also requires
that each person who requests or
receives s Federal contract grant,
cooperative agreement, loan, or a
Federal commitment to insure or
guarantee a loan, must disclose
lobbying.

DATES: OMB's interim fina!
governmentwide guidance was effective
December 23, 1969; this rule is effective
February 28, 1990, except for the
Department of Education. For the
Department of Education effective date,
see the agency specific preamble below.
Comments must be in writing and must
be received by April 27, 1990. Late-filed
comments will be considered to the
extent practicable.

ADORESSES: Comments should be sent
to the Office of Management and
Budget. 10300 New Executive Office
Building, Washington. DC 20503.

FOR FURTHER INFORMATION CONTACT:
See agency-specific preambles for the
contact person for each agency.
SUPPLEMENTARY INFORMATION:

A Background

On October 23, 1989, the president
signed into law the Department of the
Interior and Related Agencies
Appropriations Act for Fiscal Year 1990
(“the Act™). Section 319 of the Act
amended title 31, United States Code. by
adding & new section 1352, entitled
“Limitation on use of appropriated funds
to influence certain Federal contracting
and financial transactions.” Section 1352
took effect with respect to Federal
contracts. grants, loans, cooperative
agreements, loan insurance
commitments, and loan guarantee
commitments that were or are entered
into more then 60 days after the date of
the enactment of the Act, i.e.. December
23, 1989

Section 1352 required the Director of
the Office of Management and Budge!
(OMB]) to issue governmentwide
guidance for agency implementation of.
and compliance with, the requirements
of this section. The Conference Repo
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indicated that the conferees “wxpect that
all agencies shall expeditiously
promulgste regulations to impleent the
requirements of this section, end that all
such regulations shall be uniform end
shall comply with the government-wide
guidance issued by the Office of
Management and Budget parsuant to
paragraph (b}7). Also. major

as designated by OMB. shall issue &
common rule complying with the
guidance issued by OMB.”

On December 18, 1889, OMB issued
interim finsl governmentwide gui .
This guidance was published on
December 20, 1989 (54 FR 52306-52332)
in OMB's guidance, the following 29
major agencies were identified:
Departments of Agriculture, Commerce,
Defense, Education, Energy, Health and
Human Services, Housing and Urban
Development. Interior, Justice, Labor.
State, Transporation, Treasury,

Veterans Affsire: ACTION, Agencies far
International Development,
Environmental Protection Agency. -
Export-Import Bank of the United States.
Federal Emergency Management
Agency. General Services
Administration. National Aeronautics
and Space Administration, National
Endowment for the Arts. National
Endowment for the Humanities,

National Science Foundation, Overseas
Private Investment Corporstion. Peace
Corps. Small Business Administration,
Tennessee Valley Authority and United
States Information Agency.

A second interim final common ruale,
part of the Federal Acquisition
Regulation (FAR), for most contracts
was published on January 30, 1990 (S5
FR 3190}. The FAR rule, this commmon

As s statutory matter, this rale applies
to all entities, regardless of size.

PART ___—NEW RESTRICTIONS ON
LOBEYING

The agencies find that publishing Subpert A—General
notice of proposed rulemaking on this Sec.
matter would be impracticable. 100 Conditions on use of funds
unnecessary, and contrary to the publi B Deflniti
interest, since it would prevent 110 Certification and disclosure.
compliance with the statutory deadline g noart B-Activities Employess
(60 days from the statute’s date of 0 A ‘:'d :;:mm Neison,
enactment) for issuance of OMB's 205 Professional and technice!
governmentwide guidance and the services.

governmentwide effective date.
Consequently, this rule is published as
an interim final rule. As an interim fina}
rule, this regulation is fully in effect and
binding. No further regulatory action by
the agencies is essential to the legal
effectiveness of the rule. In order to
benehit from comments that interested
parties and the public may make
however, the agencies will keep the
rulemaking docket open for 60 days.
Comments are invited, on all portions of
the rulemaking. through April 27, 1890.
Following the close of the comment
period. OMB and the agencies will
respond to the comments and, if
appropriate, amend provisions of OMB's
governmentwide guidance and this rule

C. Paperwork Reduction Act

This rule contains information
collection requirements subject to the
Paperwork Reduction Act A Paperwork
Reduction Act emergency spproval was
requested by OMB pursuant to 44 ULS.C.
3507(g) and 5 CFR 1320.18 and was
granted under OMB control namber
0343-0048. OMB estimates the reporting
burden for this information collection to
average 30 minutes per response. The
time y for filing the Birst . - .

rule, and OMB's interim fisal guid
will share & public docket The final
versions of all three will be published
simultaneously.

Submission of Appendix A.
Certification for Contracts. Grants,
Loans, and Cooperative Agreements ar
Statement for Loan Guarsntees and
Loan Insurance, does not bind the
Federal Goverment to award a contract,
grant, loan. or cooperative agreement, or
to make a commitment for a losn
guarantee or loan insurance.

B. Regulatory Process Matters
This rule is not a major rule under

disclosure may differ from that for the
subsequent disclosures. . in the
ahsence of experience with such .
reporting, OMB does pot have sufficient
data to determine the wniverse of total
covered Federal actions or the volume
of activity that will be affected by this
rule. Therefore, an estimate of the total
burden of this information collection
requirement is not provided at this time.
Public comment is requested to assist in
accarately estimating the burden of this
information collection, including: (1)
Estimates of the amount of time required
to comply with this reporting

Executive Order 12291. The Act requi
certifications and disclosures to be
made by all types of entities, including
State agencies For this reason. the
agencies have determined that the rule
will not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment under
Executive Order 12612

requir t, (2) estimates of the oumber
of expected disclosure reports, and (3}
the basis for these estimates.

Text of the Common Rule

The text of the common rule, as
adopted by the agencies in this
document, appears below.

-contract, graot, Joan,

—— 220 Reporting.
Subpart C—Activities by Other than Own
Empioyees

——_300 Professional and technical
services.

Subpart D—Penaities and Enforcement

— 400 Penalties.

406 Penalty procedures.
410 Enf

Sutpart E—Exemptions
———500 Secretary of Defense

Subpert F—Agency Reports

~——800 Serni-annus! compitation.
———806  Inspector General report.
Appeodix A 1o Part _____—Cartification
Reqarding Lebbying

Appendix B to Part
to Report Lobbying

Autbaority: Section 318, Public Law 101-121
(31 U.S.C 1382} |citation to Agency
rulemaking authority}.

Croes saference: See also Office of
Manageraent and Budget notice published at
54 FR 52308, December 20, 1909
Subpart A—General
§__..100 Conditions on uss of funds.

(a) No appropriated funds may be
expended by the recipient of s Federa!
of cooperstive
agreement to pay any person for

or attempting to influence an
officer or employee of any agency. &
Member of Congress, an officer or
employee of Congress, or an employee of
& Member of Congress in connection
with any of the following covered
Feders] actions: the awarding of any
Federal contract, the making of any
Federal grant, the making of any Federal
loan. the entering into of any
cooperative agreement, and the
extension. continvation, renewal.
amendment, or modification of any
Federal contract, grant, loan, or
cooperative agreement.

(b) Each person who requests or

—Disclosure Form

. receives from an agency a Federal

contract. grant, loan. or cooperative
agreement shall file with that agency a
certification. set forth in Appendix A.
that the person has not made. and will
oot make. any payment prohibited by
paragraph {a) of this section
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(c) Each person who requests or
receives from an agency a Federal
contract, grant, loan, or & cooperative
agreement shall file with that agency a
disclosure form. set forth in Appendix B,
if such person has made or has agreed to
make any payment using
nonappropriated funds (to include
profits from any covered Federal
action). which would be prohibited
under paragraph (a) of this section if
paid for with appropriated funds.

(d) Each persoe who requests or
receives from an agency s commitment
providing for the United States to insure
or guarantee a loan shall file with that
agency a statement, set forth in
Appendix A. whether that person has
made or has agreed to make any
payment to influence or attempt to
influence an officer or employee of any
agency. a Member of Congress, an
officer or employee of Congress, or an
employee of & Member of Congress in
connection with that loan insurance or
guarantee.

{e) Each person who requests or
receives from an agency a commitment
providing for the United States to insure
or guarantee a loan shall file with that
agency a disclosure form, set forth in
Appendix B, if that person has made or
has agreed to make any payment to
influence or attempt to influence an
officer or employee of any agency. &
Member of Congress, an officer or
employee of Congress, or an employee
of a Member of Congress in connection
with that loan msurance or guarantee.

§ 105 Definitions.

For purposes of this part:

{a) Agency. s defined in 5 U.S.C.
552(f), includes Federal executive
departments and agencies as well as
independent regulatory commissions
and Government corporations. as
defined in 31 US.C. 9101(1).

{b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal
contract:

(2) The making of any Federal grant

{3) The making of any Federal loan:

{4) The entering into of any
cooperative agreement; and.

(5) The extension, continuation,
renewal. amendment. or modification of
any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not include
receiving from an agency & commitroent
providing for the United States to insure
or guarantee a loan Loan guarantees
and loan insuraoce are addressed
independently within this part. .

(c) Federal contract means an
acquisition contract awarded by an
agency. including those subject to the
Federal Acquisition Regulation (FAR).

and any other acquisition contract for
real or personal property or services not
subject to the FAR.

(d) Federol cooperative agreement
means a cooperative agreement eatered
into by an agency

{e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money. by
the Federal Government or a direct
appropriation made by law to any
person. The term does not include
technical assistance which provides
services instead of money, or other
sssistance in the form of revenue
sharing, loans, loan guarantees, loan
insurance, interest subsidies, insurance,
or direct United States cash assistance
10 an individual

(f) Federol loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tnbe and tribal
organizotion bave the meaning provided
in section 4 of the Indian Self-
Determination and Educstion
Assistance Act (25 U.S.C. 450B).
Alaskan Natives are included under the
definitions of indian tribes in that Act.

(b) Influencing or attempting to
influence means making. with the intent
to inflaence. any communication to or
appearance before an officer or
employee or any agency, a Member of
Congress, an officer or employee of
Congress, or an employee of 8 Member
of Congress in connection with any
covered Federal action.

{i) Loan guarantee and loan insurance
means an agency's guarantee or
insurance of s loan made by a person.

(i) Loca! government means & unit of
government in a State and. if chartered.
established, or otherwise recognized by
a State for the performance of a
governmental duty, including a local
public authority, a special district, an
intrastate district. 8 council of
governments, & SpONsOr group
representative organization, and any
other instrumentality of a local
government.

{k) Officer or employee of an agency
includes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
& position in the Government under title
8, U.S. Code, including a position under
& temporary intment;

(2 A memmf the uniformed
services as defined in section 101(3},
title 37, U.S. Code:

(3) A special Government employee as
defined in section 202, title 18, U.S.
Code: and.

{4) An individual who is a member of
a Federal advisory committee, as
defined by the Federal Advisory
Committee Act, title 5, U.S. Code
appendix 2.

(1) Person means an individual.
corporation, company. association,
authority. firm, partnership. society,
State. and local government, regardless
of whether such entity is operated for
profit or not for profit. This term
excludes an Indian tribe tribal
organization, or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

{m)} Reasonable compensation means,
with respect to a regularly employed
officer or employée of any person.
compensation that is consistent with the
normal compensation for such officer or
employee for work that is not furnished
to, not funded by, or not furished in
cooperation with the Federal
Government

(n) Recsonable poyment means, with
respect to perfessional and other
technical services, a payment in an
amount that is consistent with the
amount normally paid for such services
in the private sector.

(o) Recipient includes all contractors,
subcontractors at any tier, and
subgrantees at any tier of the recipient
of funds rec®ived in connection with a
Federal contract, grant, loan, or

perative agre t The term
excludes an Indian tribe, tribal
organization, or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

(P} Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Federal
contract, grant, loan, or cooperative
agreement or a commitment providing
for the United States to insure or
guarantee a loan, an officer or employee
who is employed by such person for at
least 130 working days within one year
immediately preceding the date of the
submission that initiates agency
consideration of such person for receipt
of such contract, grant, loan, cooperative
agreement, loan insurance commitment,
or loan guarantee commitment. An
officer or employee who is employed by
such person for less than 130 working
days within one year immediately
preceding the date of the submission
that initiates agency consideration of
such person shall be considered 10 be
regularly employed as soon as he or she
is employed by such persoa for 130
working days.

{qQ) State means s State of the United
States, the District of Columbia. the
Commonwealth of Puerto Rico, a
territory or posaession of the Uhited
States, an agency or instrumentality of 8
State, and & multi-State, regional, or
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interstate entity having gove;m'n;ﬂif'
duties and powers.

§ ——110 Certification and dleciosure.

{a) Each person shall filea
certification. and e disclosure form, if
required, with each submission that
initiates agency consideration of such
person for:

(1) Award of a Federal contract, grant.
or cooperative agreement exceeding
$100.000: or

(2) An award of a Federal loanor 8
commitment providing for the United
States to insure or guarantee a loan
exceeding $150.000

(b) Each person shall file s
certification, and a disclosure form. if
required. upon receipt by such person of:

(1) A Federal contract, grant, or
cooperative agreement exceeding
$100.000; or

(2) A Federal loan or & commitment
providing for the United States to insure
or guarantee a loan exceeding $150,000,
unless such person previously filed a
certification, and a disclosure form, {f
required, under paragraph {a) of this
section.

{c) Each persen shall file a disclosure
form at the end of each calendar quarter
in which there occurs any event that

" requires disclosure or that materially
affects the accuracy of the information
contained in any disclosure form _
previously filed by such person under
paragraphs (a) or (b} of this section. An
event that materially affects the
accuracy of the information reported
includes:

(1) A cumulative increase of $25.000 or
more in the amount paid or expected to
be paid for influencing or sttempting to
influence a covered Federal actiom or

(2) A change in the person(s) o
individual(s} influencing or attempting
to influence a covered Federal action:

or,

(3) A change in the officer(s},
employee(s), or Member{s) contacted to
influence or sttempt to influence a
covered Federal action.

(d) Any person who requests or
receives from & person referred to in
paragraphs (a) or [b) of this section:

{1) A subcontract exceeding $100,000
at any tier under a Federal contract:

{2) A subgrant, contract, or
subcontract exceeding $100,000 at any
tier under a Federal grant;

{3} A contract or subcontract
exceeding $100,000 at any tier under 8
Federal loan exceeding $150.000; or,

(4) A contract or subcontract
exceeding $100,000 at any tier under a
Federal cooperative agreement,

shall file a certification, and a disclosure
form, if required, to the next tier above.

Subpart
Employees

" (e} ANl disclosure forms, but not
certifications. shall be forwarded from
tier to tier antil received by the person
referred to in paragraphs (s) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

() Any certification or disclosure form
filed under paragraph (e) of this section
shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All lisbility
arising from an erroneous representation
sha!l be borne solely by the tier filing
that representation and shall not be
shared by any tier to which the
erroneous representation is forwarded.
Submitting an erroneous certification or
disclosure constitutes a failure to file the
required certification or disclosure,
respectively. If a person fails tofile a
required certification or disclosure, the
United States may pursue all available
remedies, including those suthorized by
section 1352, title 31, U.S. Code.

(g) For swards and commitments in
process prior to December 23, 1908, but
not made before that date, certifications
shall be required at award or
commitment, covering activities
occurring between December 2, 1988,
and the date of award or commitment
However, for swards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required at
time of award or commitment but shall
be filed within 30 days.

(h) No reporting is required for an
activity paid for with appropriated funds
if that activity is allowable under either
Subpart Bor C
B—Actvities by Own
§_____200 Agency and legisiative
fsison. *

(a) The prohibition on the use of
sppropriated fands. in § 100 (s},
does not apply in the case of a payment
of re ble comp tion made to an
officer or employee of a person
requesting or receiving a Federal
contract, grant. loan. or cooperative
agreement if the payment is for agency
and legislative liaison activities not
directly related to a covered Federal
action.

{b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

{c) For purposes of paragraph (a) of .
this section, the following agency and
legislative liaison activities are
allowable at any time only where they
are not rela‘ed to a specific solicitation
for any covered Federal action:

(1) Discussing with an agency
(including individual demonstrations)
the qualities and characieristics of the
person's products or services. conditions
or terms of sale, and service
capabilities: and,

{2) Technical discussions and other
activities regarding the application or
sdaptation of the person’s products or
services for an agency's use.

{d} For purposes of paragraph (s} of
this section, the following agencics and
legislative liaison activities are
allowable only where they are prior to
formal solicitation of any covered
Federal action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed decision
about injtiation of a covered Federal
action;

{2) Technical discussions regarding
the preparation of an unsoliciled
proposal prior 1o its official submission;

(3) Capability presentations by
persons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95-507 and other subseguer:!
amendments

(e) Only those activities expressly
suthorized by this section are allowable
under this section.

§ 205 Professional and technical
services.

{a) The prohibition on the use of
appropriated funds, in § 100 {a),
does not apply in the case of & payment
of ble comp tion made to sn
officer or employee of a person
requesting or receiving 8 Federal
contract, grant, loan, or cooperative
sgreement or an extension, continuation,
renewal. amendment, or modification of
2 Federal contract, grant, loan. or
cooperative agreement if payment is for
pr £ ' 1 or l”l 1 1 ‘e"im
rendered directly in the preparation,
submission, or negotiation of any bid,
proposal. or application for that Federal
contract, grant, loan, or cooperative
sgreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant. loan, or cooperative
agreement.

{b) For purposes of paragraph (a) of
this section, “professional and technical
services™ shall be limited to advice and
analyais directly applying any
professional or technical discipline For
example, drafting of a legal document
accompanying a bid or proposal by a
lawyer is allowable. Similarly. technical
advice provided by an engineer on the
performance or operational capability of
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a piece of equipment rendered directly
in the negotiation of 2 contract is
allowatle. Howe\ er, communications
with the intent to influence made by a
prolessional {such as a licensed lawyer)
or a technical person (such as a licensed
accountant) are not aliowable snder this
section unless they provide advice and
analysis directly applying their
professional or technical expertise and
untess the advice or analysis is m:xdued

imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant. loan. or cooperative
agreement

(b} The reporting requiremests in
§ 110 {a) and (b) regarding filing
a disclosure form by each perwoo. if
required, shall not spply with respect to
professional or technical servaces
rendered divectly in the preparation,
submission, or negotiation of sy

directly and sclely in the prepara
submission or pegotiation of a covered
Federal action. Thus, for example,
communications with the inteat 0
influence made by s lawyer that do not
provide legal advice or analysis directy
and solely related 1o the Jegal aspects of
his or ber clien!'s proposal, but genecally
advocate one proposal over another are
not sllowable under this section
because the lawyer is pet providing
professienal legal services. Similarly.
communications with the intent to
influence made by an engineer providing
an engineering analysis prior fo the
preparation o submission of a tid.ar
proposal are pot allowable wnder this
section since the engineer is providing
technical services but not directly ia the
preparafion. submission or negotiation
of a covered Federal action.

{c) Requirements imposed by or
pursuant to law as s condition for
receiving a covered Federal award
include those required by law ar
regulation. or reasonably expected to be
required by law or regulation. and any
other requirements in the actual award
documents.

(d) Only thuse services expressly
authorized by this section are sllowable
under this section.

§_— . 710 Reporting.
No reporting 1s required wilh respect

tment providing for the Uniled
States %0 insure or guarantee a loan.

{c) For purposes of paragraph {a) of
this section, “professional and wechnical
services” shall be limited to advice and
analysis directly applying any

foani } or techmical : For

;xnmylc. Mi ora Tege! docurment

acconzpanying a bid or bya
lawyer 1s sllowable. Similarly. technical
advice provided by an engineer so the
ssmaace or K capebility of
a piece of ogu { rerdered directly
in the negotiation of & contrectis
allewsdle. However, commumica Sons
with the intent to influence made by
professional fsuch as &
or a technical person {such as a licensed
accountant] are not sllowable uader this
section unless they provide sdvice and
analysis dicectly applying theie
professional or technical expertise amd
uniess the advice or analysis is rendered
directly and solely in Bhe preparation,
submiesion or negotiation of 8 covered
Federal action. Thes, for example,
communications with the intent to
influence meade by a lawyer hat do not
provide legal advice or analysis directly
and solely related to the legal aspects of
his or her client's proposal, but generatly
advocate one proposal over another are
not allowable under this secton
because dlellawyer is not providing

to payments of reasonable
compensation made to regularly
employed officers or employees of 8
person.

Subpart C—Activities by Other Than
Own Employees

pr Jege! services. Similarly,
communications with the inteat to
influence made by an engineer providing
an engineering analysis prior te the
preparation o submissiea of & bid or
proposal are not allewable under this
section since the engineer s providiag
fechnical services but not directly in the

[ 208 Prof i and technicat preparstion. submi of negotimtion
services. of a covered Federal action

(a) The prohibition on the wse of (d) Requirements imposed by er
appropriated funds. in § — 300 (a}, pursuast i law as & conditios for
does not apply in the case of any receiving a covered Federal sward
reasonable peyment to a persoa, otber include'lnumqnindbthc
than an officer er empioyee of & person nmumﬁywuhg
requesting or receiving a covered required by law or reguiation, sad axy -

Federal action, if the payment is for
prefessianal er techmical secvices
rendered dicectly in the preparation,
submission. or megotiatioa of any bid.
proposal. or application for that Federal
contract, gssol loan, or csoperstive
agreement or for meeting requirements

other requirensents in the acthumd sward
docests.

(¢} Persons other than officers or
employees of & person requesting or
receiving a covered Federal sction
inclode consshants and wade

‘associations.

(1) Oxnly those services expressty
authorized by this section are allov.able
under this section

Subpart D—Penatties and
Entorcement

§ 40 Penalties.

(a) Any person who makes an
expeaditure prohibited herein shafl be
subject to o civil penalty of not less than
$10.000 and not more thap $100.000 for
each such expenditore.

{b) Any person who fails to file or
amend the disclosure form (see
Appendix B} to be filed or amended if
required berein, ahall be subject to a
civil pepalty of not less than $10.000 and
not more than $100.000 for each such
failure.

{c) A Bling or amended [iling on or
aftes the date an which an
administralive action for the imposits
of & civi) penally is commenced does not
prevest the impoaitian of such civil
penalty for s failure occurring befare
that daia Ao administrative actian is

d with s { to ¢ failure
wheso an invesligating official |
determines io writing te commence an
investigation of an allegation of such
failure.

Q) In determining whetber o impuse
8 civil peselty, and the amount of any
such pesalty, by reasos of & violation by
apy person, the agency shal consider
the nature, circumst snces, extent, and
gravity of the viclation. the effect on the
ability of such person to continue in
business, any prior vialations by such
persan, the degree of calpabiluty of such
petsen, the ability of the person to pay
the penaity, and nuch other matters as
may be appropeinte.

{#) Pirst offenclers wader paragraphs
(=) or (b) of this section shall be subject
to a civil penalty of $10,000, absent
aggravating circewgtances Second and
sobsequent offeases by persans shall be
subject te an eppropriate civil penalty
between $10.000 and $160 000 a3
determined by the agency head or his or
her designee

(f) An imposition of a civil penalty
under this section does not present the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the
imposition of such civil penalty

§ —— 488 Penalty procedures.
Agencies shall impose and coflec!
civil penaMes pursuani to the provisions

of the Program Praud and Civil
Remedies Act, 31 U.S.C. sections 3303
(except sabsection (c)). 3804, 3505
3007, 3008 and 3812, insoiar s these
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provisions are not inconsistent with the  Senate and the House of Appeodix Ao Part - - — ',
requirements herein. Representatives in sccordance with Cartification Regarding Lobbying -« -

§ ———410 Enforcement. P'::“d::”' ‘g’:;d':; by ":fh ball not Cartificotion for Controcts, Grants, Locrs.

The head of each agency shall take gz “e;;' fu ‘M?n;' o0 BT RO and Cooperalive Agresssents

such actions as are y to ensure available for public inspection. The undersigned certifies, to the best of his

that the provisions berein are vigorously {e) The first semi-annusl compilation o ber knowladge and belief, that:

implemented and enforced in that shall be submitted on May 31,1990, and - (1) No Pederal appropristed funds have

agency. shall contain a compilation of the been paid or will be paid. by or on behalf of
disclosure reports received from :'.;ndd‘lwﬁ‘g- te any person for ln:undn‘

Subpart E~Exemptions December 23, 1969 to March 31, 1990. employes of an agency, s Member of

§ 500 Secretary of Defense.

(8) The Secretary of Defense may
exempt, on s case-bycase basis, &
covered Federal action from the
prohibition whenever the Secretary
determines, in writing that such an
exemption is in the nationsl interest.
The Secretary shall transmit a copy of
each such written exemption to
Congress immediately after making such
a determination.

(b) The Department of Defense may
issue suppl tal regulations to
implement paragraph (a) of this section.

Subpart F~Agency Reports

§ 600 Semiennual compliation.
(a) The head of each agency shall
collect and compile the disclosure
reports {see Appendix B) and. on May 31
and November 30 of each year, submit
to the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclosure
reports received during the six-month
period ending on March 31 or September
30, respectively, of that year. '
{b) The report, including the
compilation, shall be available for
public inspection 30 days after receipt of
the report by the Secretary and the -

- Clerk

{c} Information that involves
intelligence matters sball be reported
only to the Select Commitiee on
Intelligence of the Senate. the
Permanent Select Committee oo
Intelligence of the House of
Representatives, and the Committees on
Appropriations of the Senate and the
House of Representatives in accordance
with procedures agreed to by such
committees Such information shall not
be available for public inspection.

(d) Information that is classified under
Executive Order 12356 or any successor
order shall be reported only to the
Committee on Foreign Relations of the
Senate and the Committee on Foreign
Affairs of the House of Representatives
or the Committees on Armed Services of
the Senate and the House of
Representatives (whichever such
committees have jurisdiction of matters
involving such information) and to the
Committees on Apptopriations of the

() Major agencies, designated by the

. Office of Management and Budget

(OMB), are required to provide machine-
readable compilations to the Secretary
of the Senate and the Clerk of the House
of Representatives po later than with the
compilations due on May 31, 1991. OMB
shall provide detailed specifications in 2
memorandum to these agencies.

() Non-major agencies are requested
{0 provide machine-readable
compilations to the Secretary of the
Senate and the Clerk of the House of *
Representatives.

{h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§ —— 605 Inspectar General report.

{a) The Inspector Ceneral, or other
official as specified in paragraph (b) of
this section, of each agency shall
prepare and submit o Congress each
year, commencing with submission of
the President’s Budget in 1991, an
evaluation of the compliance of that
agency with, and the effectiveness of.
the requirements herein. The evaluation
may include any recommended changes

Congress. an officer or employee of Congress,
or an employee of a Member of Congress in

ction with the awarding of any Federa)
contract. the making of any Federal grant, the
making of any Feders| loan, the entering into
of any cooperstive agreement, and the
extension. continuation, renewal,
amendment, ¢ modification of any Federal
contract. grant, foan, or cooperative

ment.

{2) If any funds otber than Federa!
appropriated funds bave been paid or will be
paid to any person for influencing or
sttempting to influence an officar or
smployee of any agency, a Member of
Congress. an officer or employee of Congress,
or an employee of a Member of Congress in
connection with this Pederal m;:d. grant,

t

loan. or cooperative agreemen
undersigned shall complete and submit
Standard Form-LLL “Disclosure Form to

Report Lobbying.” in accordance with its
instructions.

(3) The andersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants. and
contracts under grants, loans, and
cooperative agreements) and that all
subrecipients shall certify and disclose
accordingly.

This certification is & material
representation of fact upoe which reliance

that may be necessary to strengthen or
improve the requirements.

(b) In the case of an agency that does
pot have an Inspector Genersl, the
agency official comparable to an
Inspector General shall prepars and
submit the annual report, or, if thers is
no such comparable official, the bead of
the agency shall prepare and submit the
annual report. .

{c) The annual repoct shall be
submitted at the same time the agency
submits its annual bedget justifications
to Congress.

(d) The annual report shall include the
following: All alleged violations relating
to the agency’s covered Federal actions
during the year covered by the report.
the actions taken by the head of the
agency in the year covered by the report
with respect to those alleged violations
and alleged violations in previous years,
and the amounts of civil penalties
imposed by the agency in the year
covered by the report

was placed when this transaction was made
or entered into. Submission of this
certification is s prerequisite for making or
entering nto this tunsaction aposed by
section 1352, title 31. US. Code. Any person
who fails to file the required cartification
shall be subject 10 o civil penalty of not less
than $10.000 and not more than $100.000 for
each such failure.

Stotement for Loan Guar
Insurance

The undersigned states. to the best of his or
ber knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting to
influence an officer or employee of any
agency. 8 Member of Congress: an officer or
employee of Congress, or an employee of &
Member of Congress in tion with this
commitment providing for the United States
to insure or guarantee a loan. the undersigned
shall plete and submit Standard Form-
LLL, “Disclosure Form to Report Lobbying,”
in accordance with its instructions

Submission of this stat tisa
prerequisite {or making or entering into this
transaction imposed 1352 title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a ciril

and Loan
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penalty of not less than $10.000 and not more
than $100 000 for each such faiture:

Appendix B to Part —Disclosure
Form to Report Lobbying

CODES 100188 $450-071-08 6490-81-4

-t

A210-32- 4410- 1948 44 00-23-1k 4810-25-4k 20144
& 6000-01-4t 3020-91-1 $300-50-, $620-41-it 4310~
N4 67100 -4k £TS0-06- TIS-OT-IR. TEIT-04-Ik
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FudonlRagm«/Vol.SS.No.aaluonday.l’ehmerynimlRulanndqu.um, Y )

ODISCLOSURE OF LOBBYING ACTIVITIES - MQ‘%”

Corapiete this form 1o disclose lobbying activities pursuant to 31 USLC. 152
(See reverse for ic burden disclosure)

o

1. Type of Federal Action T Stann of Federal Action: 1 Report Type:
3. contract & bidiollespplication 4 inivial Bing
b. grant b initid swand Dkwdw‘e
€. Coopexative agrecment ¢ post- : For Material Cb .
d. loan Oxly
¢ loan guarantee yew quanter
f irvsurance date of last repont
4  Name and Addeess of Reporting Entity: S M Reporting !miy‘hﬂo.diSubawud«. Erder Name
O Prime O Subswardee and Addrets of Prime:
Tier « & known:
Congressional District, ¥ known: Congressional District, # known:
&  Federal DepartmentAgency: 7. Federal Program Name/Description:
CFDA Number, # spphicable:
8 Federal Action Numbes, & known: 8 Award Amount ¥ known:
$ .
18. & Name and Address of Lobbying Entity b. individuals Performing Services imcludmg sddress ¥
of mdvidual, ast nasve, brst nowe, Mit Mﬁmm

fast narne. first name, MK

gwmm&gﬂvmilw
11. Amount of Payment (check all that applyt:. 13 Type of Payment icheck ol that applyt:

| Daxtuad  C planned O a. retainer
O b. one-time fee
12 Form of Payment fcheck of that appiyt: O ¢ coswnision
O & cash gd.mnﬂaz
X ¢ deloved
O b inkind; specily: nsture O L other iy

14 Briet Dexcription of Services

_fomach Conmmuation Shart(s SH411-A ¥ pecerrel
13. Continuation Sheet(s) SF-LLL-A attached: O Yes O No

16 Womees nquusd Gungh b fom & wdeind Wy Wb 3 W50 .
oche 1331 This Muchvmme of fofstueng artitin & & sumdsd Sigs
o fart wpan whnch sk v phoed By the Sur ahore whwn M .
emachon w mads o eeteod St The duchus b Apand pureant B Print Name:
3 UL U Bw mtumetus off s mpeted & e Conpon was-
syt il e ovaleble S gl sapecien. Any poren whe tu t0 | TRIET -

By S roquesd dacionme dhall be byt 18 2 ovll puaity of ASt on then Y -

$15.000 and aot sy Sram § WD.000 fur aech much lnhom P No.: Date:

wu&cﬂr Asthorised tor Local Aeproduction
B 1wvn.m
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclusure form sivail be completed by the reporting entity, whether subawardee or prime Federal recipient at the
initiaon or receipt of a covered Federal action, or 3 matenal change to a previous filing, pursuant to tile 31 USC
section 1352 The filing of a form is required for each payment or ofreemcm 1o make payment to any lobbying entity for
influencing or attempting to influence an officer or employee any agency, a Member of Congress, an officer or
employee of Congress, or an employee of 3 Member of Congress in connection with 2 covered Federal action Use the
SF-LLL-A Continuation Sheet for additional information if the space on the form is inadequate Complete all items that
apply for both the initial filing and material change report Refer to the implementing guidance published by the Office of
Management and Budget for additional information. ~

1 tdentify the type of covered Federal action for which lobbying activity is and or has been secured to influence the
outcome of a covered Federal action

2 Identify the status of the covered Federal action.

tdentify the appropriate classification of this report 1 this is a followup report caused by a material change to the
information previously reported, enter the year and quarter in which the change occuned Enter the date of the last
previously submitted report by this reporting entity for this covered Federal action.

Enter the full name, address, city, state and zip code of the rtpoﬂm} entity Include Congvessnoml Distriet, #
known. Check the appropriate dassification of the reporting entity tha s if it is, or expects W be, 2 pnme

otwbcwud recipient. Identify the tier of the subawardee, e.g, the ﬁm subawardee of the prime i the 1ot tier

Subawuds include but are not limited to subrontracts, subgrants and contract awards under grants. *

S. lnheorgamzmon Ehngthenpoﬂnu(emuhml\ “Subawardee®, then enter the full name, address, dity, staie sod
op code of the prime Federal recip Inddurde Congress -'Dmnct, known.

6. Enter the name of the Federal agency making the a-ad or loan commitment  Include at least one organicational
level below agency name, if known. For example, D t of Transp jon, United States Coast Guard.

7. Enter the Federal pvogram name of desavpt-on for the covered Federal action (item 1). If known, enter the hull
Catalog of Federal D tCFOA) ber for grants, cooperative agreements, loans, and loan
commitments. -

8. Enter the most appropriate Federal identifying number avallable Tor the Federal action identified in item 1 (e g.,
Request for Proposal (RFP) number; (nvitation far 8id (IFB) ber, grant ement ber; the contract,
grant, or loan awasd number; the application proposal control number assigned hy the Federal agmq) Include
prefixes, € g "RFP-DE-90-001.°

3. For a covered Federal action wheve there has been an award or loan commitment by the Federal agency, enter the
Federal t of the t for the prime entity identified in item 4 or S

10 (a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.
(b)Enter the full names of the individuaKs) performing services, and include full address it different from 10 (a)
Enter Last Name, First Name, and Middle nitial (M1).

11. Enter the amouni of compensation paid or reasonably expected to be paid by the teporting entity (item 4) to the
lobbying entity (item 10). indicate whether the payment has been made (actual) or will be made (planned) Check
aft boxes that apply. i this is 3 material change report, enter the cumulative amount of payment made or planned
to be made.

12. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution,

specify the nature and value of the in-kind payment.

3. Check the appropriate box(es) Check aff boxes that apply. if other, specify nature.

14. Provide a spedific mddeutleddesmpbonollhemulha(melobbruhupedmd. or will be expected lo
_perform, and the date(s) of any services rend ol p tory and related activity, not just time spent
actual contact with Federa officials. dentify the Federal o'ﬁoal(;) or employee(s) contacted or the om:er(s)
employee(s), or Member(s) of Congress that were contacted

15 Check whether or not a SF-LLL-A Continuation Sheet(s) is attached
16. The certifying official shall sign and date the form, print his’her name, titie, and telephone number

[

-~

memthWuqmmdMMdMRm‘mm
for reducing this burden. 10 the Office of Management and Budget. Paperwork Reduction Project (0348-0046), Washington. D C 20503
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DISCLOSURE OF LOBBYING ACTIVITIES Avsoomd by Ouat
CONTINUATION SHEET
Reperting Entiey: P - o
]
ahorized tor Lacal Reps
Standard Form - LLLA

BILLMNG CODES 34 10-01-C; 8450-01-C; $490-01-C,
802501, TEH-01-C; 3310-FE-C. §120-01-C; 4710-24-
C; 8115-01-C: 6051-01-C; 8230-01-C; 3210-01-C 4210~
32-C, M10-180-L; 4310-23-C; 4810-25-C; 3901-01-L;
4000-01-C. IEID-$1-C; $540-50-C; 8520-41-C; 4I10-AF-
C: 0718-01C ¢ 150-04-C; 7855-01-C; 7537-0+-C; TS~
$1-C; 0050-29-C; 4910-43-C
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APPENDIX D: CLARIFICATIONS REGARDIN
RESTRICTIONS & LOBBYING

"\ EXECVTIVE OFFICE UF iRa Frcaven.
CPPO8 OF WANAGEMENT AND BOOSTY
WABPATON 00 2060 MAR 23 1650

JIMORANDUN POR ASRISTANT SZCRETARIES FOR NANAGEKNINT AND

AGRNC 10ﬁé’§gz;;;:;::ﬁ:f}ﬂ0?IV!J
ALY, Surzan nfstrater, or Teders)

TheMi
reaent P:Z: ‘
ng ‘ ing Assistant Director
{a} lﬁcnn‘
18] %) {or & claritications Regarding lLobbying Restrictions

On Decexber 30, 1985, the Offics of Xanagement and Pudget's
(CNB's) Snterim flnal *Covermentvide Ouidance for Nev
Restrictions on Lodbying® wvas published 4in the

+ The effective dats of the {dance vas Deosnbar
33, 1989, Included {n the guidance at Appendix A srs the
"Certification Regarding Llokdyirg® and the "itatesant for
1oan Ouarantess and loan Insyrance.* This pexorandun
e:cvldn clarifications concerning the guidance and the
Certification® and "gcatenent,® Please 48lert Yyour
headquartars and fleld staffs te them. :

First, the Coertification and the Statessent are intended to
lppl{ only te tde fnstant rederal transaotion for which o
Cortification or #tatesent £s Doing odteined: the avarding
Of a Tederal ocontract, the =making of a Pedersl grant, the
naking of & Faderal loan, the eatering into of s ocopsrative
sgreenant, or the zakxing of & Zedera! comaitaent for a lean

guaTantse or loan insurance.

Second, the final version of the Certification and Statezent
will reference d's gquidancs, inoluéing subparts B and ¢,
vhich specify cartein "Agency snd Legislative Lisisen® ant
"rrofeselonal anéd Technical Services' sotivitiss whieh are
8llovable with appropriated funds and for whfer no disclosurs

is necensayy.

Third, only bids, offars, lp‘plianlom and avards, pud=itted
or nade on or aftar the Deceadesr 33, 1889 effective date of

the zestrictions need to contain certitications or statezents
anéd comaitbdenss

and disclosures, {f required, l.e., avards
zade Defore December 233, 1785, Dut =modified, anended,
extended, continued or reneved u!'tc: that dsts do pot feed

certifications e7 statezenss,
100,000

Fourth, only Tledaral transictions over the
contracts, grants, ecoperativs egreenents) eor §186,000
lomni loan ¢uarantses, loan {nsurancs) Shresholds need
oertifications er statanents and disoiosures, if required.
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APPENDIX D: CLARIFICATIONS REGARDING LOBBYING
RESTRICTIONS (Continued)

u';tly. contracts wsubject o the Tederal Aoquisitien
Reguistion (YAR) are ocvered by the Janus 30, 1990 TAR
{nterin final rule (rederal Aoquisition Circular 84-35), not
the Tebruary 36, 1390 oo=maon Tule, The Palruary 26, 1990
rule applies only te oontracts naot subjeot to the TFAR
(q.mnﬂy non-procuranent oontracts) as vell as t0 granty,
loans, cooperative sgreements, lean guarantes ocanitsants,
and loan {nsurance commitaents. ,
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APPENDIX E: CLARIFICATIONS REGARDING
“GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING”

Xerein follovs the text ef the first lettar and oNs's reply:

(lantos) .
Nerein follovs the text of the second letter and ONB's reply!

(Penny)
Merein follows the text of ONB's clarification memerandur to the

agencies:
June 12, 1990

MEMORANDUN FOR ABHISTANT SECRETARIES FOR KANAGENINT AND'
AQENCY SINIOR PROCURENENT RXRCUTIVES

Allan V. Burman, Adainistrater for Yederal
Procurenent Yoliey /a/

susan Oaffney, Acting Assistant Director -for
financial Nanagement /s/

SURIECT! Clarifications Regarding "devernmentvide Guidance
for Nev Restriotions on Lodbying"

FROM¢

6n Decendey 30, 1989, the Office of Nanagezant and Budget's (OM3's)
interim final "Governmentvide Ouldance for Nev Restrictions on
lobbying® was published in the Reaister. The affective
date ©f the guidance was Dagenber 33, 1988, Included 4in the
guidance at Appendix A are the "Certification Regarding Lobbying®
and the "Statexent for loan duarantees and lLean !Muune-.' '.l‘h!s
senocrandun provides clarifications concerning the quidance and the
"Certification" and "gegtenent.® Pleate slert your headgquarters
and field staffs to then,

rirst, the Coertification and the stateasnt are {ntended to apply
oenly to the ¢ eral tranpaction for which § Certifica

or gtatenment s o ned: . ng of & TYadera
ecoentract, thé making of ¢ Tederal grant, she ukfnq of & Faderal
lean, the enterd nto of a egoperative agreeaent, or the making
of a rederal comnitaent for a loan gusrantes or loan {nsurance.

Second, the final version of the Certification and Statement vill
reference ONB's quidance, insluding Subparts B and ¢, vhich spacity
oertain "agensy and legislative Liaisen" and "Professions)l and
Technicel Services" activitias whiod are alléovadle with
sppropriated funds and for wvhiech no disclosure is necessary.

™hird, only blds, offers, applications and avards, subm

zsde On or aftar the Decembar 22, 190 otuouv'o duf.o“:t‘dv.::
restrictions need to oontain certifications or atatements and
discloeures, if required, 1.0., avards and conzitments made befors
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“GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING” (Continued)

* Deceaber 23, 1989, but zodified, amended, extended, oontinued or
reneved after that date do pot need certifications or statements
ﬂhlllf they are »odified or amended beyond the saope of the avard.
An existing Fedaral grant, loan, or goopsrative agreszent with such
s podificatien or szendment needs to contalin & certificatien and
di{sciosure gera, if required. A Ddilateral aodifi{cation to an
existing Fedaral contract which requires justification and approval
pursuant to Pederal Aoquisition Regulation (PAR) section 6.303,
citing the authorities {n FAR section €.302, and vhich exceeds the
$100,000 threshold Needs a certification and disclosure form, if

required. :

Pourth, only Federal transactions over the 100,000 (eontracts,
grants, ocopperative agreenrents) or $1850,000 (loans loan
guazantaes, Joan insurance) threshelds need eort&flont{ont or

statazents and disclosures, 1if reguired.

Fifth, contracts subject to the FAR are covered by the January 30,
1990 FAR interim final rule (redexal Aaipisttion circular 84~38),
not the Fadruary 26, 1990 common rule. 7The February 26¢,. 1990 rule
applies only to contracts not sudbject to the FAR (gensrally non-
procurssant coentracts) as vell as to grants, loans, ocooperative

agreenents, loan guarantes comnitnents, and lean I{naurance
ecnaitasnts.

sixth, nothing contained in Sudbpert ¢ of the gquidance, Activities
by oiﬁcr Than Own IREaployees, a !“ 9 ias
{ndependant sales represantatiVes befors an agancy provide t
the selling sctivities are oraal sold an

Agency. Buch selling aotivities are:

(1) Discussing with an agen (inciuding dindividua}
dexonstrations) the gqualities and ocharasteristics of the
person's products or services, conditions or terms of sale,
and servioe capadilities: and, .

(3) Teohniocal discussiens and other activities regarding the
application or adaptation ef the person's producta or services

for an agendy's use,

Note that the sotivities in (1) and (2) adove are specifically
1inited to the marits of the matter. An independant sales
u!ruonnuvo vho engeges in selling aotivities deacribed sdove,
prier to the issvuance 0f a fermal solicitation by an aqency, is
not deened to be engaged in influencing vith regard to a particular
oontract and will not need to dlsclose suoh activities.

Seveanth, uader subsections { «305(d) and -, 30 the
examples cited are not intended, In any wvay, to ﬁ:‘:zx gggléotvo,
to 1limit the sppliocation of the "Professional and technical
services® gxemption provided in the lawv, or to liait the exarmption
to licensad professionals. "yrofessional and technical servioes"

) of

shall be advios and ana
€achnical expertise. Note that the "Professional and teohn
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APPENDIX E: CLARIFICATIONS REGARDING
“GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING” (Continued)

-uwxeu* exemption {s specifiocally 1imited %0 tha merits of tne
Ratter. . ,

Lastly, the folloving clarify OMB's {nterim final ,wtdlnc.g

(1) To the extent & parson csn demonstrate that the parsen
has sufficient monies, othar than Federal sppropriated funds,
the Yederal Governmant shall sesume that these othar wmonies
were spant for any influensing aativities unallowable with
Federal appropriated funds. This assumption applies eqQually
to persons vho do and do net submit to the Federal Governnent
ecost or prieing data. Where no oost or pricing data are
subnitted, the federal Governzent shall assume that nonlies
spant are & reduction from protits othervise available,

{3) DProfits and fess sarned under Yederil ocontracts (see PAR
subpart 18.9) are not oconsi{dered apprepriated funds. Progita,
and fees that constitute profits, earned under Federal grants,
loans, and ocooperative Aagreszents &re net oonaidered

appropristed funds.

(3) Nothing in OXB's interis final guidince requires a
to make any changes t¢ that pcro'on'l existing nooo\’;&:z:g

systons,
(4) The prohidbition on use of Federal appropriated fu
1y to influencing activities not’ ’u ’cem.eezo:‘::.g:.:

not a
s ouiﬂq covered Federal action. These activy
tgou related to legislation and vequlations r::‘: ,‘,?2;::‘;

specd

versus
$ILLING CODE 3110-01-C
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APPENDIX F: FEDERAL ACQUISITION CIRCULAR 84-55, FAR
SUBPART 3.8

FAC 84—55 JANUARY 30, 1990

1300 FEDERAL ACQUISITION REGULATION (FAR)

SUBPART 33—LIMITATION ON THE PAYMENT
OF FUNDS TO INFLUENCE FEDERAL
TRANSACTIONS

3300 Scope of sabpart.

This subpart prescribes policies and procedures imple-
menting section 319 of the Department of Interior and
Related Agencies Appropriations Act. Pub. L. 101-121,
which 3dded 8 new section 1352 o titke 31, United Sures
Code, entiled “Limitation on use of appropriated funds w
inNuence cerain Federal contracting and financial transac-
tions™ (the Act).

3301 Definitions.

“Agency,” as wsed in this section, tncans an execulive
agency as defined m 2.101.

“Covered Federal action,® as used in this section, means
any of the following Federa) actions:

(2) The awarding of any Fedenal contract

() The making of any Federal gant.

{c) The making of any Federal loan

(&) The entering into of any cooperative sgreement.

(¢) The exwension, continuation, renewal, amendmeng,
or modification of any Federa) contract, grant. loan, or
cooperative agreement,

“Indian tribe” and “wibal organization,” as used in this
section, have the meaning provided in section 4 of the
indian Self-Determinanoo and Education Assistance Act
(25 US.C. 450B) and include Alastan Natives.

“Influencing or aaemping b influence,® as used in this
section, means making, with the intent to influence, any
communication w or appcarance before an officer or
employer of any agency, 8 Membes of Coogress, an officer
o employee of Coogress, or an employee of & Member of
Congress in connection with any covered Federal action.

“Local government,” as used is this section, means 3

316
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unit of government in 8 Suic and, if chanered, established.-
or otherwise recognized by a St for the performance of a
govemmental duty, including a local public authority, a
special distict, an intasue distnct, & council of govern-
ments, 3 SPoNsSOr group fepresentalive organization, and
any other instrumentality of a local govemment.

“Officer or employee of an agency,” &s used in this sec-
von, includes the following individuals who are employed
by an agency:

(2) An individual who is appointed 10 a position in the
Government under titke S, United States Code, including a
position undef 8 temporary appoiniment

(®) A member of the uniformed services, as defined in
subsection 101(3), titke 37, Uniled States Code:

(¢) A special Government employe, as defined in sec-
tion 202, title 18, United States Code: and

(d) An individual who is a member of a Federal adviso-
ry commitiee, as defined by the Federal Advisory
Commitiee Act, tide S, United States Code, appendix 2.

“Person.” as used in this section, means an individual,
corporation, company, association, authority, firm, pantner-
ship, society, State, and local government, regardless of
whether such eatity is operated for profit or not for profit
This term excludes an Indian tribe, tribal organization, or
any other Indian organization with respect © expenditures
specifically permitied by other Federal law,

“Reasonable compensation,” as used in this section,
means, with respect 1o 8 regularly employed officer or
employee of any person, compensation that is consistent
with the normal compensation for such officer or employee
for work that is not fumished (0, not funded by, or not fur-
nished in cooperation with the Federal Government.

“Reasonable payment,” 25 used in this section, means,
with respect W0 professional and other technical services, 3
payment in an amount thal is consisient with the amount
normally paid for such services in the private sectar.

“Recipient,™ as used in this section, includes the con-
tractor and al! subcontraciors. This term exclades an
Indian tribe, tribal organization, or any other Indian organi-
23tion with respect 10 expendinwes specifically permitted
by other Federal law.

“Regularly employed.” as used in this section, means,
with respect 10 an officer or employee of a person request-
ing or receiving a Federal contract, an officer or employee
who is employed by such person for at least 130 working
days within 1 year immediately preceding the dax of the
submission that initiates agency consideration of soch per-
son for receipt of such contrct  An offices of employee
who is employed by such person for Jess than 130 working
days within | year immediaicly preceding the dax of the
submission that initiates agency consideration of such per-
son shall be considered 1o be regularly employed as soon as
he or she is employed by such person for 130 working
days.
“State,” as used in this secgon, means 3 Suaie of the

United States, the District of Columbia, the
Commonwealth of Puerio Rico, a territory or possession of
the United Suues, an agency or instrumentality of a State,
and multi-Suate, regional, or interstate entity having gov-
emmental duties and powers.

3302 Prohibitioas

(a) Section 1352 of tde 31, United States Code, among
other things, prohibits 8 recipient of 3 Federal contracy,
grant, loan, or cooperative agreement from using appropei-
aed funds 0 pay any person for influencing or atiempting
to influence an officer or employee of any agency, s
Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection
with any of the following covered Federal actions: the
awarding of any Federal conuract; the making of any
Federa) grant; the making of any Federal Joan; the entering
into of any cooperative agreement; ox, the modification of
any Federal contract, grang, losn, Or cooperative agreement

(b) The Act also requires offerors 1o furnish a declara-
tion consisting of both a certification and a disclosure.
These requirements are contained is the provision at
52.203-11, Cenification and Disclosure Regarding
Payments 10 Influence Cenain Federal Transactions, and
the clause st 52.203-12, Limitation on Payments to
Influence Cerain Federal Transactions.

(1) By signing its offex, an offeror cenifics that no
appropriated funds have been paid or will be paid in
violation of the prohiditions in 31 U.S.C. 1352,

(2) The disclosure shall identify if any funds other
than Federal appropriated funds (including profit or fee
received under 8 covered Federal action) have been
paid, or will be paid, 10 any persoa for influencing or
suempting W inflluence an officer or employee of any
agency, 8 Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress
in connection with 3 Federal contract, grant, loan, or
cooperative agreement
(c) The prohiditions of the Act do pot apply under the

following conditions:

(1) Agency and legislative ligison by own
employees.

(1) The prohibition on the use of appropriated
funds, in paragraph (2) of this section, does not apply
in the case of a payment of reasorable compensation
made © an officer or employee of a person request-
ing of receiving & covered Federal action if the pay-
ment is for agency and kegislative liaison activites
not directly related 10 8 covered Federal action,

(8) For purposes of subdivision (¢)1)i) of this
seclion, providing any information specifically
requested by an agency or Congress is permiued at
any time.

(i) The foBowing agency and kegislative Haison
sctivities are permitied at any time where they are

3-17
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not related 10 8 specific solicitation for any covered
Federal action:

(A) Discussing with an agency the qualiues
and characteristics (including individual demon-
strations) of the person's products or services, con-
ditions or terms of sale, and service capabilites;

(B) Technical discussions and other activities
regarding dhe application or sdaptation of the per-
$00's products or services far an agency's use.

(iv) The following agency and kegislative liaison
activities are permitied where they are prior 1 formal
solicitation of sny covered Federal action:

(A) Providing any information not specifically
requested but necessary for an agency lo make n
informed decision about initiation of » covered
Federal action;

(B) Technical discussions regarding the prepe-
ration of an unsolicited proposal prior to its offi-
cial submission; and

(C) Capability presentations by persons seek-
ing awards from an agency pursuant © the provi-
sions of the Small Business Act, as amended by
Pub. L. 95-507, and subsequent amendments.

(v) Only those activities expressly suthorized by
subparagraph (cX1) of this section are permited
under this section.

(2) Professional and technical services.

() The prohibition on the use of appropriated
funds, in paragraph (3) of this section, does not apply
in the case of—

(A) Payment of reasonable compensation
made w an officer or employee of » person
requesting or receiving 8 covered Federal actico
O an extension, continuation, renewal, amend-
ment, or modification of & covered Federa! sction,
if payment is for professional of technical services
rendered direcly in the prepanation, submission,
or negotation of any bid, proposal, or application
for that Federal action or for meeting requirements
imposed by or pursuant to law as s condition for
receiving that Federal action;

(B) Any reasonable payment 10 3 person, other
than an officer or employee of a person requesting
o receiving 8 covered Fedenal xction, if the pay-
ment is for professional or wchnical services
rendered directly in the preparation, submission,
or negotation of any bid, proposal, or application
for that Federal sction, or for meeting require-
ments imposed by or pursuant © law a3 8 condi-
tioo for receiving that Federa! sction. Persons
other than officers or employees of & persoo
requesting or receiving a8 covered Federal action
include consultants and trade associations.

(i) For puposes of subdivision (cX2)X3) of this
section, "professional and technical services” shall be

limited 10 advice and snalysis direcdy applying any
professional or technical discipline. For example,
drafting of a legal document accompanying a bid or
proposal by a lawyer is allowadle.  Similarly, sechn-
cal sdvice provided by an engincer on the perfor-
mance or operationa) capability of a piece of equp-
ment rendered directly in the aegotiation of & con-
tract it allowable. However, communications with
the intent 1o influence made by & professional (such
as & licersed lawyer) or 8 kechnical person (such as &
licensed accountant) are not allowable under this sec-
tion unless they provide advice and analysis direcdy
applying their professional or technical expertise and
unless the advice or analysis is rendered directly and
solely in the preparation, submission or negotiation
of a covered Federal action. Thus, for example, com-
munications with the intent © influence made by 8
lawyer that do not provide legal advice or analysis
disectly and solely related to the fegal aspects of his
or her clicnt's proposal, but generally sdvocare one
proposal over another are not allowable under this
section because the lawyer is aot providing profes-
sional legal services. Similarly, communicaticas
with the intent 1o influcace made by an engineer pro-
viding an engincering analysis prior 10 the prepars-
tion or submission of a bid o proposal are ncx allow-
able ander this section since the enginoer is providing
technical services bat not directly in the preparaoon,
submission or pegotiation of a covered Federal
action.

(i) Requirements imposed by or pursuant o law
s a condition for] receiving 2 covered Federal sward
include those required by law or regulation and aoy
other requirements in the actual sward documents.

@iv) Oulyﬂmmnprmtynuthonu:dby
subdivisions (c)(2)X(IXA) and (B) of this section are
permitied under this section.

(v) The reporting requirements of 3.803(a) shall
not apply with respect © payments of reasoaable
compensation made 10 regularly employed officers or
employees of a person.

3303 Certification and disclosure.

(3) Any contractor who requests or receives 3 Federal

contract exceeding $100,000 shell sobenit the certificanon
and disclosures required by the provision at 52.203-11,
Centification and Disclosure Regarding Payments w
Infloence Cerin Federal Transactions, with its offer.
Disclosures under this section shall be submitied to the
contracting officer vsing OMB sundard form LLL,
Dixclosure of Lobbying Activities

®) The contracwor shall file » disclosure form at the end

of each calendar quarier in which there occurs any event thet
materially affects the accuracy of the information contained
in any disclosure form previously filed by such person under
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paragraph (a) of this section. An event that matenally
affects the sccuracy of the information reported includes—
(1) A cumulative increase of $25,000 or mor€ in the
amount paid or expecied o be paid for influencing or

atiempting W influence 8 covered Federal action; o

(2) A change in the person(s) or individual(s) influ-
encing or altempting o influence a covered Federal
action; of

(3) A change in the officer(s), employee(s). or

Member(s) contacted W influence or anempt o influ-

ence a covered Federal action.

(¢) The contractor shall require the submital of s certi-
fication, and if required, a disclosure form, by any person
who requests or reccives any subcontract exceeding
$100,000 under the Federal contract.

() All subcontractor disclosure forms (but not cenifi-
cations), shall be forwarded from tier 10 tier until received
by the prime contraciar. The prime contractor shall submit
all disclosure forms 0 the contracting officer at the end of
the calendar quarter in which the disclosure form is submit-
wd by the subcontracior. Each subcontracior certification
shall be retained in the subcontract file of the awarding

contractor.

3304 Policy.

(2) The contracting officer shall obuin certifications
and disclosures as required by the provision at $2203-11,
Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions, prior 10 the award
of any contract exceeding $100,000.

() The contracting officer shall forward a copy of all
contractor disclosures furnished pursuant to the clause at
$2.203-12, Limitation on Payments to Influence Cerain

Federal Transactions, 0 the official designated in accor-
dance with agency procedures, for subsaquent submission
to Congress. The original of the disclosure shall be
rewained in the contract fike.

3308 Exemptiocn.

The Secretary of Defense may exempt, on a case-by
case basis, 8 covered Federal action from the prohibitions
of this section whenever the Secretary determines, in
writing, that such an exemption is in the national interest
The Secrewary shall transmit a copy of such exemption to
Congress immediately after making such a determina.
ton.

3306 Processing suspected violatious.
Suspecied violations of the requirements of the Act shall
be referred to the official designated in agency procedures.

3307 Civil penalties.

Agencies shall impose and collect civil penalties pur-
suant to the provisions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. 3803 (except subsection (c)),
3804-3408, and 3812, insofar as the provisions therein are
not inconsistent with the requirements of this subpart

3308 Solicitation provision snd contract clause,

(a) The provision at 52.203-11, Certification and
Disclosure Regarding Payments 10 Influence Certain
Federal Transactions, shall be included in soliciuations
expecied 10 exceed $100,000.

() The clause at 52.203-12, Limitation on Payments o
Influence Certain Federal Transactions, shall be included in
solicitations and contracts expecied 1o exceed $100,000.

319
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APPENDIX G: FAR CLAUSE 52.203-11, “CERTIFICATIO

. ; N
DISCLOSURE REGARDING PAYMENTS TO INFLUENCE AND
CERTAIN FEDERAL TRANSACTIONS”

FAC90—4 MAY 15,1991

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES §2.203-12

£2.203-11 Certification and Disclosure Regarding
Payments to Influcace Certain Federal Transactions.
As prescribed in 3.808, inscn the following provision:
CERTIFICATION AND DISCLOSURE REGARDING
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (APR 1991)

(2) The definitions and prohibitions contained in the
clause, at FAR 52.203-12, Limitauon of Payments to
Influence Cenain Federal Transactions, included in this
solicitation, are hereby incorporated by reference in para-
graph (b) of this centification

(b) The offeror, by signing its offer, hereby certifies
10 the best of his or her knowledge and belief that on or
afier December 23, 1989, —

(1) No Federal appropriated funds have been paid or
will be paid to any person for influencing or allempting
to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress on
his or her behalfl in connection with the awarding of any
Federal contract, the making of any Federal grant, the
making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation,
renewal, amendment or modification of any Federal
contract, grant, Joan, of cooperauve agreement;

(2) If any funds other than Federal appropriated
funds (including profit or fec received under a covered
Federal transaction) have been paid, or will be paid, 10
any person for influencing or attempting to influence an
officer or employee of any agency, 2 Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress on his or her behaif
in connection with this solicitation, the offeror shall
compleie and submit, with its offer, OMB standard form
LLL, Disclosure of Lobbying Activities, to the
Contracting Officer; and .

(3) He or she will include the language of this certi-
fication in all subcontract awards at any tier and require
that all recipients of subcontract awards in excess of
$100,000 shall cenify and disclose accordingly.

(c) Submission of this centification and disclosure is a
prerequisile for making or entering into this contract
imposed by section 1352, title 31, United States Code
Any person who makes an expenditure prohibited under
this provision or who fails to file or amend the disclosure
form 1o be filed or amended by this provision, shall be sub-
ject 10 a civil penalty of not less than $10,000, and not
more than $100,000, for each such failure.

(End of provision)

52-11
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APPENDIX H: FAR CLAUSE 52.203-12, “LIMITATIONS ON
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS”

FAC 90— MAY 15,1991

PART $2—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.203-12

$2203-12 Limitation oa Paymests to Inflsence Certain
Federal Transactions.
As prescribed m 3.808, insent the following clause:
LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (JAN 1990)

(a) Defimstsons

“Agency,” as used i this clause, mcans executive agen-
€y as defined in 2.101

“Covered Federal action.” as used in this clause, means
my of the following Federal acuons:

(a) The awarding of any Federal contract.

(b) The making of any Federal grant

{c) The making of any Federal loan.

(d) The emiening N of any cooperalive agrecment.

(e) The exiension, continuation, renewal, amendment,
or modification of any Federal contract, grant, koan. or
COOPCTanve agrecment

“Indian tnibe” and “wibal organization,” as used in this
clause, have the meaning provided in seclion 4 of the
Indian Self-Determunation and Education Assistance Act
(25 US.C. 450B) and include Alaskan Nauves

“Influencing or stiempung 10 inflluence.” as used in this
clause, means making, with the intent o influence, any
communicauon to or appearance before an officer or
employee of any agency, 3 Membes of Congress, an officer
or employee of Congress, or an employee of a Member of
Congress in connecuon with any covered Federal acuon.

“Local govamment.” as used in this clause, means a unit
of governmeni in 3 State and, if chartered, established, or
otherwise recognized by a Suie for the performance of a
governmental duty, including a Jocal public authonty, s
special districy, an intasuie district, a council of govern-
ments, a Sponsor group representative ofganization, and
any othar insurumentality of a local government.

“Offices or employee of an agency.” as used in this
clause, includes the following individuals who are
employed by an agency:

(a) A= individua) who is appointed 10 8 position in the
Government under title 5, United States Code, including 3
position unders a emporary appoLLRDEnt.

(®) A membes of the uniformed services. as defined in
subsecuon 101(3). utle 37, United States Code

(c) A special Government employee. as defined in sec-
too 202, tte 18, Uniwed Suates Code.

(d) As individual who is 3 member of a Federal adviso-
ry commitice, as defined by the Federal Advisory
Commiuee Act, tide S, United Staies Code, appendia 2.

“Person.” as used i this clause, means an individual,
corporalon, company, association, suthority, fum, partnes-
ship, society, State. and local govanment, regardless of
whether such enuty s operated for profit. or not for profic
This e excludes an Indian tribe, tribal organizauon, o
any othes Indian organization with respect 10 expendinures
specifically permined by othe Federal law

52-11

“Reasonable compensauon.” as used in this clause.
means, with respect o 3 regularly employed officer or
employee of any person, compensation thar is conszsient
with the aormal compensation for soch offices or employee
for work that is aox lwnishedn.ml‘undedby.orno« fur-
nished in cooperauon with the Federal Government,

“Reasonable payment.” as used in this clause, means,
with respect 10 professional and other wechnical services, a
payment in an Mnount that s consisient with the amount
normaily paid for such services in the privaie secior

“Recipienl.” as used ia this clause, includes the
Contractr and all subcontraciors  This ierm excludes an
indian tribe, tribal organizanos, or any other Indian crgani-
zanon with respect 1o expendinsres specifically permined
by other Federal law

“Regularly employed.” as used in this clause, means,
with respect 0 an officer or employec of a person request-
ing or receiving 3 Federal contract, an officer of employee
who is employed by such person for at least 130 workmng
days within 1 year immediately preceding the date of the
submission that inidaies agency consideration of such per-
son for receipt of such conract  An officer of employee
who is employed by such person for less than 130 working
days within | year immediately preceding the dawe of the
submission that initaies agency consideration of such per-
son shall be considered 1o be regularly employed as soon as
be or she is employed by such person for 130 workang
days.

“State,” as used in this clause, means a State of the
Usited States, the District of Columbia, the
Commanwealth of Puerto Rico, 8 wexmisory or possessian of
the United States, an agency or instrumentality of a State,
and multi-State, regional, or interstate entity having gov-
ernnental duties and powers.

(®) Prokibitions

(1) Section 1352 of tile 31, United States Code,
among other things, prohibits a recipient of a Federa!
contract, grant, loan, or cooperative agreement from
using appropriated funds to pay any person for influ-
eacing or autempting to influence an officer or
employee of any agency, 8 Member of Congress, an

officer or employee of Congress, or a0 employee of 3

Mcmber of Congress in connection with any of the

following covered Federal actions: the awarding of

any Federal conract: the making of any Federa) grant:
the making of any Federal loan; the eniering into of
any CoOperative agreement: of the modification of any

Federal contract, grant, loan, or cooperative agree-

ment

(2) The Act also requires Contraciors 10 fumish a dis-
closmif:nyfundsothalhanFodaalappmpﬁned
funds (including profit or fee received under a covered

Federal wansacoon) have been paid, or will be paid. 1o

any person for influencing or auemping 1o influence an

officer or employee of ssy agency, 8 Member of

Congress, an offices or employee of Congress, or an

employee of a Member of Congress in connection with

lFedu:lconmgrleonn.orcwpaznvew-
ment
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(@) The prohibitions of the Act do sot apply under
the following conditions:
(i) Agency aad legislative ligison by own
employees

(A) The prohibition on the use of appropriaicd
funds. in subparagraph (bX1) of this clause. does
not apply in the case of a psyment of reasonablke
compensation made © an afficer or employee of a
person requesting O receiving 3 covered Federal
action if the payment is for agency and legislative
liaison activises not direcUy related 10 a covered
Federal action.

(B) For purposcs of subdivision (bDX3XiXA) of
this clause, providing any information specifically
requesied by an agency or Congress is parmitied
al any ime.

(C) Tue following agency and legislative liai-
300 activibes are permitied &l any ime where they
are mot related 0 2 specific wlicitation for any
covered Federal acuon:

{]) Discussing with an agency the qualities
and characteristics (including individual
demonstrations) of the persoa’s products or
services, condiuons or lerms of sale, and ser-
vice capabilives

(2) Technica) discussions and other activi-
ties regarding the application or adapuation of
the person’s products or scrvices for an agen-
cy'sust.

(D) The following agency and legislative Liai-
o0 xtivites are permitied where they are pnor to
formal solicitation of any covered Federal
aton—

(1) Providing any infarmauon not specifi-
aally requested but necessary for an agency to
make an informed decision about initiation of a
covered Federal action:

(2) Technical discussions regarding the
preparation of an unsoliciied proposal pror to
its official subemission; and

(3) Capability presentations by persons
seeking awards from an agency pursuant to the
provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent
amendments.

(E) Only those services expressly authonzed
by subdivision (PX3XiXA) of this clausc are per-
mitied under this clause
(ii) Professional and technical services.

{A) The prohibition on the use of appropriated
funds, in subparagraph (bX1) of this clause, does
not apply m the casc of —

(1) A payment of reasonable compensation
made 0 an officer or employee of 3 person
requesting or receiving a covered Federal
acton Of an e€xiension, continuation. renewal,
amendment, or modification of a covered

Fedcral acuon, f payment is far prolessional or

technical services rendered direcdy in the

preparauon, subemission, oF acgotiation of any
bid, proposal. or applicauon for thai Federal
action ar for mecung requirements imposed by
or pursuant (o law as a condivon for receiving
that Federal acuon

(2) Any reasonable payment 1o 3 person,

other than an officer or employee of a person
requesting or receiving a covered Federal
aC0On Of aN €XICNSIONn, Conlinuauon, repewal,
amendment, or modification of a covered
Federal action if the payment s far profession-
al or wechnical services rendered directly in the
preparation, submission, of negouation of any-
bid, proposal, or applicauon for that Federal
action or for mecung requurements imposed by
or pursuant 10 law as a condivon for receiving
thal Federal acuon  Persons other than officers
or employees of a person requesung or receiv-
ing » covered Federal acuon include consul-
tants and wade associations.

(B) For purposes of subdivision (b}(3XiiKA)
of this clause, “professional and technical ses-
vices” shall be limited to advice and analysis
directly applying any professional oc technical
discipline. For example, drafting of a legal doc-
ument accompanying a bid or proposal by 3
lawyer is allowable Similarly, iechnical advice
provided by an engineer on the performance or
operational capability of a piece of equipment
rendered direcdy in the negouation of a contract
is allowable However, communications with
the intent to influence made by a professional
(such as a licensed lawyer) or a iechnical person
(such as a licensed accountant) are not allowable
under this section unless they provide advice
and analysis directy applying their professional
or technical expertisc and unless the advice or
analysis is rendered directly and solely in the
preparation, submission or begotiation of a cov-
ered Federal acuon. Thus, for example, commu-
nications with the inient w influence made by a
lawyer that do not provide legal advice or analy-
sis directly and solely related 1o the legal aspects
of his or her client's proposal. but generally
advocate one proposal over another are not
allowable under this secuon because the lawyer
is not providing professional legal services
Similarly, communications with the intent 10
influence made by an engimecr providing an
engineering analysis prior to the preparation of
submission of a bid or proposal are not allow-
able under this secuon since the engineers is pro-
viding technical services but not directly in the

52-12 (FAC90-9)
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APPENDIX H: FAR CLAUSE 52.203-12, “LIMITATIONS ON
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS” (Continued)

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 5220312

preparalion, submission or negotiauon of 3 cov-
ered Federal acuon

(C) Requrcments imposed by of pursuant w
law as 2 condstion for recesving a covered Federal
award inciude those requured by law or regulauon
and any other requirements in the actual award
documents

(D) Oniy those services expressly authonized
by subdivisions (bX3XuXAXI) and (2) of this
clause arc permitied under this clausc

(E) The teporuing requirements of FAR

3.803(a) shall not apply with respect © payments

of reasonable compcnsauon made to regularly

employed officers or employees of a person

(c) Disclosure

(1) The Contracior who requests or receives from an
agency a Federal contract shall file with that agency a
disclosure form, OMB sandard form LLL, Disclosure
of Lobbying Acuvilies, if such person has made or has
agreed 10 make any payment using nonappropriated
funds (to include profits from any covered Federa!
action), which would be prohibiled under subparagraph
(dX}) of this clause, if paid for with appropriated funds.

) The Contracior shall file 3 disclosure form at the
end of each calendar quaner in which there occurs any
event that matenially affects the accuracy of the informa-
ton contained in any disclosure form previously filed
by such person under subparagraph (¢X1) of this clause
AD event that materially afiects the accuracy of the
informanon reponted includes—
() A cumulative increase of $25.000 or moce in
the amoun! paid or expecied © be paid for influenc-
ing or attempung to influence a covered Federal
acuon; or
(ii) A change in the person(s) or individual(s)
influencing or attempung to influence a3 covered
Federal action; or
(iii) A change in the officer(s). employee(s), or
Member(s) contacied w0 influence or auempt W influ-
ence » covered Federal acuon
(3) The Contracor shall require the submittal of 2
ceriification, and if required. » disclosure form by any
person who requests or receaves any subcontract exceed-
ing $100,000 under the Federal contract

(4) Al subcontracwor disciosure forms (but not cesu-
fications) shall be forwarded from uer to ter untl
received by the prime Convacior  The prime Contracuor
shall submit all disclosures w the Contracting Officer a
the end of the calendar quaner in which the disclosure
form is submitied by the subconzracior. Each subcon-
tracior centification shall be retained in the subcontract
file of the awarding Contracior
(d) Agreement The Contracior agrees not o make any

payment prohibited by this clause

(e) Penalnes
(90-2) 52-13

(1) Any person who makes an expenditure prohuby
¢d under paragraph (3) of s clause or who fails 1o fik
or amend the dusciosure form 1o be filcd or amended by
paragraph (b) of this clausc shall be subject 10 civil
penalues as provided for by 31 US C 1352. An impo-
siton of a civil penalty does not prevent the
Government from seeking any olher remedy that may bx
applicabie

(2) Conuractors may rely without liabiity on the rep-
resentation made by thewr subcontraciors in the cerufica-
uon and disclosure form
(0 Cost allowabiduy Nothing in this clausc makes

allowable or reasonable any costs which would otherwise
be unallowable or unrcasonable Conversely, costs made
specifically unallowable by the requuements in this clause
will not be made aliowable under any other provision

(End of clause)
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APPENDIX I: SUMMAhY OF POTENTIAL BENEFITS RESULTING

FROM REVIEW
Recommendation i
Reference Description of Benefits Type of Benefit
l., 2.a., 2.b., Program Results. Improve Nonmonetary
2.c., 2.d., and 3. compliance with the Byrd
Amendment.
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED

APPENDIX J: ACTIVITIES VISITED OR CONTACTED

Office of the Secretary of Defense

Director of Defense Procurement, Washington, DC
Director for Research and Laboratory Management, Washington, DC
Director, Defense Research and Engineering, Washington, DC

Department of the Army

Office of the Assistant Secretary of the Army, Research,
Development and Acquisition, Washington, DC

Army Missile Command, Redstone Arsenal, AL

Aberdeen Proving Ground Support Activity, Aberdeen, MD

Army Armament, Munitions and Chemical Command, Rock Island, IL

Army Aviation Systems Command, St. Louis, MO

Army Aviation Systems Activity, Ft. Eustis, VA

Army Communications-Electronics Command, Ft. Monmouth, NJ

Army Strategic Defense Command, Huntsville, AL

Army Tank-Automotive Command, Warren, MI

Army Corps of Engineers (Contracts, Research and Technology),
Washington, DC

Army Contracting Support Agency, Arlington, VA

Army Medical Research Institute of Infectious Diseases,
Fort Detrick, MD

Headquarters, Army Materiel Command, Alexandria, VA

National Guard Bureau, Washington, DC

Department of the Navy

Office of the Chief of Naval Research, Arlington, VA
Naval Avionics Center, Indianapolis, IN

Naval Aviation Supply Center, Philadelphia, PA
Naval Coastal Systems Center, Panama City, FL
Naval Sea Systems Command, Washington, DC

Naval Supply Center, Charleston, SC

Naval Supply Center, Puget Sound, Bremerton, WA
Naval Training Systems Center, Orlando, FL

Naval Weapons Center, China Lake, CA

Navy Ships Parts Control Center, Mechanicsburg, PA
Space and Naval Warfare Systems, Washington, DC
Strategic Systems Programs Office, Washington, DC
Marine Corps Logistics Base, Albany, GA

Department of the Air Force

Office of the Assistant Secretary of the Air Force (Acquisition),
Washington, DC
BReronautical Systems Division, Wright-Patterson Air Force
Base, OH
Air Force Flight Test Center, Edwards Air Force Base, CA
Ballistic Missile Organization, Norton Air Force Base, CA
Electronic Systems Division, Hanscom Air Force Base, MA
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED (Continued)

Department of the Air Force (Cont'd)

Ogden Air Logistics Center, Hill Air Force Base, UT

Oklahoma City Air Logistics Center, Tinker Air Force Base, OK
Sacramento Air logistics Center, McClellan Air Force Base, CA
San Antonio Air Logistics Center, Kelly Air Force Base, TX

Space Systems Division, Los Angeles, CA
Warner Robins Air Logistics Center, Robins Air Force Base, GA

Office of Scientific Research, Washington, DC

Defense Agencies

Headquarters, Defense Logistics Agency, Alexandria, VA
Defense Logistics Agency, Defense National Stockpile Center,
Arlington, VA
Defense Advance Research Projects Agency, Arlington, VA
Headquarters, Defense Contract Audit Agency, Alexandria, VA
Defense Contract Audit Agency Resident Auditors at:
Boeing Aircraft Company, Seattle, WA
FMC Corporation, Chicago, IL
General Electric Corporation, Philadelphia, PA
Grumman Corporation, Bethpage, NY
Hercules Aerospace Company, Wilmington, DE
Kaman Aerospace Corporation, Bloomfield, CT
Loral Corporation, New York, NY
McDonnell Douglas, St. Louis, MO
Martin Marietta Corporation, Bethesda, MD
Northrop Corporation, Los Angeles, CA
Sunstrand Corporation, Rockford, IL
Textron Inc., Providence, RI
Defense Contract Management Command Corporate Administrative
Contracting Officers at: .
Boeing Aircraft Company, Seattle, WA
FMC Corporation, Chicago, IL
General Electric Corporation, Philadelphia, PA
Grumman Corporation, Bethpage, NY
Hercules Aerospace Company, Wilmington, DE
Kaman Aerospace Corporation, Bloomfield, CT
Loral Corporation, New York, NY
McDonnell Douglas, St. Louis, MO
Martin Marietta Corporation, Bethesda, MD
Northrop Corporation, Los Angeles, CA
Sunstrand Corporation, Rockford, IL
Textron Inc., Providence, RI
Defense Contract Management Area Operations - Boston
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED (Continued)

Non-DoD Federal Organizations

Office of Management and Budget, Washington, DC
Government Accounting Office, Washington, DC
U.S. Congress:
Clerk of the House of Representatives, Washington, DC
Secretary of the Senate, Washington, DC
Senate Committee on Appropriations, Washington, DC
Senate Committee on Governmental Affairs, Washington, DC
Office of Congressman Neal Smith, Washington, DC
Department of Health and Human Services, Office of
Inspector General at:
Region III, Philadelphia, PA
Region IV, Atlanta, GA

Non-Government Activities

Boeing Aircraft Company, Seattle, WA

FMC Corporation, Chicago, IL

General Electric Corporation, Philadelphia, PA

Grumman Corporation, Bethpage, NY

Hercules Aerospace Company, Wilmington, DE

Howmet Corporation, Greenwich, CT

Kaman Aerospace Corporation, Bloomfield, CT

Loral Corporation, New York, NY

McDonnell Douglas, St. Louis, MO

Marlowe & Company, Washington, DC

Martin Marietta Corporation, Bethesda, MD

Maxco Inc,, Dayton, OH

Northrop Corporation, Los Angeles, CA

Nuclear Metals, Inc., Concord, MA

SEMATECH, Inc., Austin, TX

Sunstrand Corporation, Rockford, IL

Textron, Inc., Providence, RI

United Technologies Corporation, Sikorsky Aircraft Division,
Stratford, CT

Drake University, Des Moines, IA

Lehigh University, Bethlehem, PA

University of Hawaii, Honolulu, HI

University of Mississippi, University, MS
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APPENDIX K: REPORT DISTRIBUTION

Office of the Secretary of Defense

Under Secretary of Defense for Acquisition
Director of Defense Procurement

Comptroller of the Department of Defense
Director, Defense Acquisition Regulations System

Other DoD

Secretary of the Army
Assistant Secretary of the Army (Financial Management)

Secretary of the Navy
Assistant Secretary of the Navy (Financial Management)

Secretary of the Air Force
Assistant Secretary of the Air Force (Financial Management

and Comptroller)
Director, Defense Contract Audit Agency

Non-DoD Activities

Executive Associate Director, Office of Management and Budget
Administrator, Office of Federal Procurement Policy

U.S. General Accounting Office, NSIAD Technical Information

Center
Inspector General, Department of Health and Human Services,

Office of the Assistant Inspector General for Public Health
Services Audits

Congressional Committees:

Senate Subcommittee on Defense, Committee on Appropriations
Senate Committee on Armed Services -

Senate Committee on Governmental Affairs

Senate Ranking Minority Member, Committee on Armed Services
Senate Committee on Appropriations

House Committee on Appropriations

House Subcommittee on Defense, Committee on Appropriations

House Ranking Minority Member, Committee on Appropriations

Bouse Committee on Armed Services

House Committee on Government Operations

House Subcommittee on Legislation and National Security,

Committee on Government Operations
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PART IV - MANAGEMENT COMMENTS

Executive Associate Director, Office of Management and Budget
Director of Defense Procurement

Defense Contract Audit Agency
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MANAGEMENT COMMENTS: EXECUTIVE ASSOCIATE
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICSE OF VANAGEMENT AND BUDGET
WAS-OTON, D G 20803

Sepzember 20y 1991

Mr, David K, Bteensm:a
Director, Contracts Management Directorate

Office of the Inspactor Genaral
Department of Defanse

400 Army Navy Drive
Arlington, VA 22202-2884

Dear ¥Xr. Btesansna:

Thank you for the opportunity to review and comment on the proposed
Y

report entitled ™ 2t Report o

- «" We appreciata your assistance in helping
us determine the adegquacy of existing guidance in this important
area, and the degree to which it is being implexzented in the
Department. We also appreciate the expeditious zanner in whichk you
and your staff have respondad to ocur request for assistanca.

¥e concur in ¥our propossd recommendation that this Office issue
guidance clarifying the difference between prograx lobdbying and
lobbying for g¢grants or contracts in the context of follow-on sole
source contracts and grants for ongoing progranms.

The recommendations you have addressed to the Director of Defense
Procurement and the Director of the Defense Contract Audit Agency
also appear to us to have merit, and wve hope they will be received
and acted upon appropriately by thoss officials,

in our review of the draft report, we alsoc noted several specific
points requiring either clarification or correction. Those points

are listed on the enclosure.

Thank you, again, for your assistance and the cpportunity to
We will preceed with implementation of the recor=endation

comnent.
applicable to this Office imzmediately upon receipt of your final
report.

8incerely,

/4:2¢>Zlfﬁégétzﬁ;/=?;7

Frank Hodsoll

Ixecutive Associate Directer
Enclosurs
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MANAGEMENT COMMENTS: EXECUTIVE ASSOCIATE
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

(Continued)

Final Report
Page No.

r

3.

S8psoific Ooxnants

of the
Off{ce of Xansgerment Budget

o 1, Ixacutive Summary = The first paragraph should be
g:grocﬁcd to indicate that the "Byrd Amendaent” was
enacted on October 23, 1989 not Decerxber 23, 1589, as
stated. The provisions becanme effective on Decamber 23,

1989,

Draft Report = Another sentence should be added
€§°'t§3 th{rd gullot to address 4 related point,
Spocifically, it should be expressly noted that contract
podifications =-- made after Dacercber 23, 1589 -~ that
incorpoerats nevw requirements broadening the scope of a
previously exempt contract are covered by the Byrd

Anendnent.,

Draft Report ~ The third paragraph should ba
f;zx.\dfd' to ;ndicatl:}: that, certification {s required with
the application, not "prior to avard.® Certification is
permitted prior te eward. if there is no applicatien

process.
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT

OFFICE OF THE UNDER SECRETARY OF DEFENSE

WASHINGTON, DC 20301-3000

SEP ¢ 7 1991
DP/CPA
MEMORANDUM FOR THE DOD INSPECTOR GENERAL

SUBJECT: Draft Report on the Review of lLobbying Activities (Project
No. 1CH-5016)

This is in response to your memorandum of September 3
transmitting the subject draft report. As indicated in our
memorandum of August 29, we have many concerns with the draft report
and do not concur with any of its recommendations.

The report, which comprehensively examined the lobbying issue,
states in several places that all contractors who were required to
execute a certification had done so, and all contracts which needed
to include the certification requirement contained it. The report
also stated there were no indications that contractors had not filed
disclosure forms when required to do so. 1In addition, there had been
no allegations of improper lobbying activity reported to the
Inspector General’s Hotline. Furthermore, we would like to reiterate
that the auditors have done a complete and thorough job during the
course of their review, carefully selecting those firms and locations
which had the highest likelihood of lobbying activity.

The recommendations made in the report would add bureaucratic
requirements to an already clogged and overburdened system. No
problems were found with contractor compliance and, considering the
potential cost of implementing the recommendations, we disagree with
all of the recommendations. We are unable, after repeated review of
our lobbying reporting procedures and rereading of your report, to
draw any nexus between your recommendations and the findings
contained in the audit report.

Specific DoD comments on the recommendations are provided in the

attachment.

Eleanor R. Spector

Director, Defense Procurement
Attachment
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT (Continued)

DOD IG DRAFT REPORT ON THE REVIEW OF LOBBYING ACTIVITIES
DATED SEPTEMBER 13, 1991
PROJECT NO. 1CE-5016

"DEFENSE PROCUREMENT: SOLICITATION FOR CONTRACT SUPPORT
SERVICES LIMITED COMPETITION"

DIRECTOR, DEFENSE PROCUREMENT CCMMENTS

LI I B

RECOMMENDATION }: We recommend that the Office of Management and
Budget issue guidance to Federal Agencies that clarifies, in the
context of the cost principles contained in the Federal Acquisition
Regulation Part 31, the difference between program and contract/grant
lobbying as it relates to follow-on sole-source contracts or grants
for on-going programs.

DDP_POSITIQN: None. This recommendation will be addressed by the
Office of Federal Procurement Policy.

RECOMMENDATION 2: We recommend that the Director of Defense
Procurement:

a. Prepare a DoD-wide notice for signature by the Secretary of
Defense to inform senior officials in the DoD Components of Byrd
Amendment restrictions and disclosure requirements.

b. Develop statements about the Byrd requirements and the need to
report suspected violations of the Amendment for inclusion in the
guidance for annual ethics statements filed by senior officials in
DoD.

c. Develop a training module for use by DoD components to make
DoD officials aware of the requirements of the Byrd Amendment.

d. Establish a procedure for a periodic data call for the
semiannual reports to Congress, requesting DoD components to identify
the number of covered transactions, the number of certifications
received and the number of disclosure forms obtained from recipients
of contracts, grants, loans and cooperative agreements.

DDP POSITION:

a. Nonconcur. A notice from the Secretary of Defense to inform
senior officials of the Byrd Amendment provisions is unnecessary as
no problems concerning improper lobbying of senior officials were
uncovered.

b. Nonconcur. The only statement that is filed annually by
senior government officials is the SF 278, Statement of Financial
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT (Continued)

Disclosure. These forms are solely within the control of the Office
of Government Ethics, and they seek very specific information
unrelated to lobbying issues. It would be inappropriate to add
questions on lobbying to an already complex and lengthy form. In
addition, the offices to which the forms are submitted have no direct
dealings with contracting offices which are the only ones who could
cross check the information. An elaborate and manpower intensive
bureaucracy would have to be established for this effort.

¢. Nonconcur. Contracting personnel are aware of the Byrd
Amendment as its requirements are set forth in the Federal
Acquisition Regulation. Since the system appears to be functioning
well internally, this does not seem to be a cost effective

recommendation.

d. Nonconcur. There is no reason or rationale to collect the
requested information. All transactions over $100,000 which involve
new contracts or add new work to old contracts are covered. The
clauses covering the Byrd Amendment are inserted automatically by the
contracting officer. No instances of improperly leaving the clause
out of a contract were uncovered by the IG. Each contract which has
the clause must have a certification before the contract is awarded.
Again, no instances of noncompliance were found by the IG. This
statistical information would be burdensome and expensive to collect.
After receipt we would have no use for it, and it would simply be
filed with no future use contemplated. In recognition that five
forms were not correctly forwarded to OSD though they were received
from contractors, we will emphasize to the Services and Agencies the

importance of the reporting requirements.

RECOMMENDATION 3: We recommend that the Director, Defense Contract
Audit Agency establish procedures for the review of contractor
lobbying and agency liaison costs, for audit personnel to use in
determining if lobbying activities subject to the Byrd Amendment were
reported on lobbying activity disclosure forms.

DDP_POSITION: None. DCAA will respond directly to this
recommendation.,
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY

DEFENSE CONTRACT AUDIT AGENCY
CAMERON STATION
ALEXANDRIA, YA 21344-6178

\, g"-.‘.
12 SEP 1991
PLD 703.3.3.10 (1H-5016)

MEMORANDUM FOR ASSISTANT INSPECTOR GENERAL FOR AUDITING, DEPARTMENT OF
DEFENSE

SUBJECT: 1G Draft

Repart on Special Review of Lobbying Activities
(Project No. 1CH-5016)

Our response to your draft repart dated 3 September 1991 on the review
of lobbying activities is enclosed.

hiewillbépleasedtodismssun‘twpmsef\rﬁmwit:hyw
or your staff. Please direct

questions concerning our response to
Mr. William I. Luke, Chief, Policy Liaison Division, at (703) 274-7521.
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY (Continued)

Recamendation 3:

"We recommend that the Director, Defense Oontract Audit Agency
establish procedres for the reviews of contractor lobbying and agency
liaison costs, far audit persomnel to use in determining if 1obbying
activities subject to Byrd Amendment were reported on lobbying activity
disclosure farms."

DCAA Response:
Concur in Principle.
Current DCAA audit guidance requires the auditor to:

a. Evaluate the contractor's intemal controls for assuring that
unaliowable 1lobbying oosts (as defined in the Byrd Amendment and
implementing OMB guidance), including directly associated costs, are
identified and excluded from ary billing, claim, or proposal applicable to
U.S. Govermment cantxacts,

b. Assess the risk that unallowable costs have been, or will be,
charged to the Govermment, and, when appropriate, perform audit steps to
evaluate the risk, and

c. Report on the results of the audit effart to the contracting
officer.

The recommendation would levy an additional requirement on the auditor
to determine i1if the ocontractor has disclosed, in the prescribed mamner,
unallowable lobbying activity performed by other than the contractor's own
employees, primarily oonsultants.

We believe that testing for compliance with the disclosure requirement
is feasible, provided it is perfamed in oonjunction with cur normal
sudits of incwxrred costs, particularly axr audits of professicnal and
onsultant service oosts. In other wards, we would agree to ascertain if
the contractor has disclosed unallowable lobbying activity that has been
identified, either by the contractor or the auditor, durdng the course of
our audits of incurred costs.

As a practical matter, we would expect that our auditcrs will
encounter the same obstacles as encountered by the IG reviewers during
their review, such as:

a. Confusion on the part of cntractors as to the exact type of
lobbying activity that is unallowable and subject to disclosure,

b. Insufficient detail in contractor books and recards to permit
the auditor to detemmine campliance with the disclosure requirement, and

ENCLOSURE
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY (Continued)

c. Reluctarnce on the part of contractors to permit the auditor
sufficient access to recards to test far campliance with the disclosure
requirement, particularly when no lobbying costs were claimed.

To make this effart meaningful, and befars we can implement your
recammendation, it is essential that:

a. Qarifying guidance be issued which adiresses the exact nature
of lobbying activity that is unallowable and subject to disclosure, and

b. Specific record keeping requirements are prescribved for
cntractars t allow suditors to perfom compliance testing. Such record
could be incorporated into the catract clauses at

keeping requirements
FAR 52.203-11 and 52.203-12.

Notwithstanding auor conamorence with the adbove recomendation, we
balieve that the most effective way to enfarce the Byrd Amendrent
disclosure requirement would be to direct DD officials to notify a
designated official in each ocopaent when persons 1oty them far
contracts or grants. This sinmple procedure wauld provide the ultimate
enfarcement mechanism, by providing a basis far camparing disclosures by

the persons doing the lobbydng with persons being lobhied. We note that
this recommerdation was cntained in the 1G's working draft report tut was

not included in the draft repoxt,
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