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We are providing this report for your review and comments. The audit was 
requested by the Executive Associate Director, Office of Management and Budget, 
through the President's Council on Integrity and Efficiency. The report discusses 
DoD compliance with Federal Acquisition Regulation policies and procedures on 
organizational and consultant conflicts of interest. Management comments on a draft of 
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As a result of management comments, we redirected two recommendations, 
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your comments. 

We appreciate the cooperation and courtesies extended to the audit staff. If you 
have any questions on this audit, please contact Mr. Garold E. Stephenson, Audit 
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Audit Project Manager, at (703) 604-9213 (DSN 664-9213). Copies of the final report 
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ORGANIZATIONAL AND CONSULTANT 

CONFLICTS OF INTEREST 


EXECUTIVE SUMMARY 


Introduction. On December 8, 1989, the Office of Federal Procurement Policy issued 
Policy Letter 89-1, "Conflict of Interest Policies Applicable to Consultants," to provide 
guidance on conflict of interest standards for persons providing consultant services to 
the Government and to provide procedures to promote compliance with the standards. 
The guidance in the policy letter was incorporated into the Federal Acquisition 
Regulation subpart 9.5, "Organizational and Consultant Conflicts of Interest," by 
Federal Acquisition Circular 90-1, "Interim Rule for Consultants and Conflicts of 
Interest," October 22, 1990. We performed this audit in response to a request from the 
Executive Associate Director, Office of Management and Budget, that the Federal 
Inspectors General examine implementation of Federal Acquisition Regulation 
subpart 9.5 within their departments or agencies. 

Objectives. The primary purpose of this audit was to determine whether 
DoD contracting officers had effectively implemented Federal Acquisition Regulation 
conflict of interest policies and procedures when planning procurements and awarding 
contracts and whether DoD contracting officers effectively identified and prevented 
potential conflicts of interest. We also reviewed the effectiveness of internal controls 
and management's implementation of the DoD Internal Management Control Program. 

Audit Results. DoD contracting officers have not effectively implemented Federal 
Acquisition Regulation conflict of interest policies and procedures. 

o DoD contracting officers did not include one or both of the conflict of 
interest provisions in 33 of 77 contract solicitations in our judgmental sample that 
should have included the provisions. Further, DoD contracting officers did not follow 
up with apparent successful offerers to obtain required certifications for 44 contract 
solicitations that had provisions but lacked certificates. Consequently, information 
concerning potential conflicts of interest was not available for contracting officer 
consideration before contract award (Finding A). 

o DoD contracting officers did not include a clause restricting the future 
activities of the contractors in eight contracts that involved potential conflicts of 
interest. As a result, the contractors may have an unfair competitive advantage when 
bidding for subsequent contracts or subcontracts because of work performed on the 
contracts (Finding B). 

Internal Controls. The lack of adherence by DoD contracting officers to the policies 
and procedures in Federal Acquisition Regulation subpart 9.5 represents material 
internal control weaknesses that could result in conflicts of interest in contract awards. 
The DoD Internal Management Control Program did not identify the weaknesses 
because management did not include organizational conflicts of interest as an assessable 
unit. See Part I for a summary of internal controls reviewed and Part II for the details 
of the weaknesses. 



Potential Benefits of Audit. We did not identify any potential monetary benefits 
during the audit; however, we did identify opportunities to improve compliance with 
regulations and prevent organizational conflicts of interest. See Appendix H for a 
summary of potential benefits resulting from the audit. 

Summary of Recommendations. We recommend revisions to the Federal Acquisition 
Regulation to require offerers to submit organizational conflict of interest certificates 
and to disallow marketing consultant costs when contractors fail to report the use of 
marketing consultants. We recommend that guidance be issued requiring contracting 
officers to obtain organizational conflict of interest certificates for applicable contracts 
and to refer to agency heads for resolution instances in which contractors refuse to 
submit the certificates. We recommend that internal controls be established to ensure 
contractor compliance with organizational and consultant conflict of interest 
certification requirements. We also recommend that eight contracts be modified to 
include clauses that restrict the contractors from bidding on certain future contracts and 
subcontracts and that information be provided on implementation of Director, Defense 
Procurement, guidance on including organizational and consultant conflict of interest 
requirements in procurement management reviews. 

Management Comments. The Director, Defense Procurement, did not agree with the 
recommendation to revise the Federal Acquisition Regulation. The Director did issue a 
memorandum that requires the Military Departments and the Defense agencies to 
include Federal Acquisition Regulation organizational and consultant conflict of interest 
requirements in procurement management reviews. The Army and the Navy suggested 
alternatives to terminating contracts if a contractor fails to submit a certification after 
the contracting officer requested the certification. The Army also suggested changes to 
two other recommendations, and the Navy noted a discrepancy between Office of 
Federal Procurement Policy and Federal Acquisition Regulation guidance. The Army 
and the Navy did not comment on one recommendation, the Air Force incorrectly 
stated that two recommendations were not directed to it, and the Defense Nuclear 
Agency did not comment on four recommendations. The Army, the Navy, and the 
Defense Nuclear Agency generally concurred and are either fully or partially 
implementing the other recommendations directed to them. The Advanced Research 
Projects Agency concurred and is implementing all recommendations directed to it. 
See Part II for a full discussion of management's responsiveness and Part IV for the 
complete text of the comments. 

Audit Response. We redirected to the Service Acquisition Executives and the 
Directors of the Advanced Research Projects Agency and the Defense Nuclear Agency 
the recommendation to establish specific management controls to improve compliance 
with organizational and consultant conflict of interest requirements. We also added a 
recommendation for the Service Acquisition Executives and the Director, Defense 
Logistics Agency, to provide information on when and how they will implement 
Director, Defense Procurement, guidance on including conflict of interest requirements 
in procurement management reviews. We revised the recommendation on changes to 
the Federal Acquisition Regulation to include a requirement for contracting officers to 
obtain from contractors who do not file certificates written statements giving reasons 
why the certifications cannot be made. We revised the recommendation on terminating 
contracts to require contracting officers to refer instances in which contractors refuse to 
provide certificates to the head of contracting for resolution. We also revised the 
recommendation on modifying contracts to allow contracting officers to take other 
appropriate action if contract modifications are not obtainable. We request that the 
Director, Defense Procurement; the Army; the Navy; the Air Force; and the Directors 
of the Advanced Research Projects Agency and the Defense Nuclear Agency provide 
final comments on the report by October 11, 1994. 
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Introduction 

Background 

Organizational Conflict of Interest Policy Required. As a result of an 
investigation of DoD procurement fraud (''Operation Ill Wind"), Public 
Law 100-463, "Department of Defense Appropriation Act, 1989," section 8141, 
requires the Administrator, Office of Federal Procurement Policy (OFPP), to 
issue policy guidance on conflict of interest standards for consultants. 
Section 8141 further requires issuance of Government-wide regulations to 
implement consultant conflict of interest policies. Section 8141 is codified in 
title 41, United States Code, section 405b, "Conflicts of Interest Standards for 
Individuals Providing Consulting Services." 

OFPP Policy Issued. On December 8, 1989, the Administrator, OFPP, 
issued Policy Letter 89-1, "Conflict of Interest Policies Applicable to 
Consultants" (Appendix A). The policy letter contains guidance on conflict of 
interest standards for persons providing consulting services to the Government 
and to its contractors and establishes procedures to promote compliance with 
those standards. 

Federal Acquisition Regulation Policy Issued. On October 22, 1990, 
the Federal Acquisition Regulation (FAR) Secretariat, General Services 
Administration, published Federal Acquisition Circular 90-1, "Interim Rule for 
Consultants and Conflicts of Interest," in the Federal Register. Federal 
Acquisition Circular 90-1 amends FAR subpart 9.5, "Organizational and 
Consultant Conflicts of Interest," to implement OFPP Policy Letter 89-1, and 
provides guidance on responsibilities, general rules, and procedures for 
identifying, evaluating, and resolving organizational conflicts of interest. The 
final rule was published on October 25, 1991, in Federal Acquisition 
Circular 90-8 item IV, "Consultants-Conflict of Interest." 

Defining Organizational Conflicts of Interest. FAR 9.501, "Definitions," 
states that an organizational conflict of interest results when, because of other 
activities or relationships with other persons, a person is unable or potentially 
unable to render impartial assistance or advice to the Government, the person's 
objectivity in performing the contract work is or might be otherwise impaired, 
or a person has an unfair competitive advantage. FAR 9 .502, "Applicability," 
states that organizational conflicts of interest may occur on any kind of 
acquisition, but are more likely to occur in contracts involving: 

o management support services, 

o consultant or other professional services, 

o contractor performance of or assistance in technical evaluations, or 

o systems engineering or technical direction work performed by a 
contractor who does not have overall contractual responsibility for development 
or production. 
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Contracting Officer's Role in Identifying Organizational Conflicts of 
Interest. FAR 9.505, "General Rules," provides general rules for the 
contracting officer to apply to identify and to avoid organizational conflicts of 
interest. Contracting officers are instructed to analyze planned acquisitions and 
to avoid, neutralize, or mitigate any potential conflicts of interest before 
contract award. 

Provision and Clause To Restrict Bidding on Future Contracts. If 
the contracting officer decides that a particular acquisition involves a significant 
potential organizational conflict of interest, the contracting officer usually places 
a provision in the contract solicitation that will restrict the winning contractor 
from bidding on certain future contracts. The provision is normally 
incorporated as a clause into the final contract. 

Provision To Disclose Use of Marketing Consultants in Contract 
Solicitations Expected To Be More Than $200,000. In solicitations for 
contracts greater than $200,000, contracting officers must include a provision 
that requires the apparent successful offerers to disclose the use of marketing 
consultants and either to certify that no organizational conflicts of interest exist 
or to disclose any potential conflict of interest that exists. The DoD Contract 
Action Reporting System showed that DoD awarded 14, 141 contracts greater 
than $200,000 during FY 1992. Obligations on the 14, 141 contracts amounted 
to about $36 billion during FY 1992. 

Provision To Disclose Performance of Related Services in Contract 
Solicitations for Advisory and Assistance Services Expected To Be More 
Than $25,000. A provision must be included in solicitations for advisory and 
assistance services contracts greater than $25,000. The provision requires 
apparent successful offerers to submit a certificate disclosing services 
concerning the subject matter of the solicitation that were provided to the 
Government or other clients during the 12 months preceding the date of the 
certification. The DoD Contract Action Reporting System showed that DoD 
awarded 272 contracts for advisory and assistance services during FY 1992. 
The 272 contracts had obligations of about $1.8 billion. However, DoD also 
reported that obligations on contracts for consulting services amounted to about 
$3 billion during FY 1992. Consulting services include management and 
professional support services; studies, analyses, and evaluations; and 
engineering and technical services. 

Results of Failure to Provide Correct Certification. Failure by the 
offerer to provide a required certification may result in the offerer being 
determined ineligible for award, and false certifications may result in the 
assessment of penalties. The complete text of the applicable FAR subpart and 
provisions is in Appendix B. 

Objectives 

The primary purpose of this audit was to determine whether DoD contracting 
officers had effectively implemented FAR conflict of interest policies and 
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procedures when planning procurements and awarding contracts, and whether 
DoD contracting officers effectively identified and prevented potential conflicts 
of interest. The specific objectives were to determine whether DoD contracting 
officers adhered to the applicable FAR conflict of interest policies and 
procedures when planning procurements and awarding contracts, and whether 
their actions were effective to identify and to prevent potential conflicts of 
interest. We also reviewed the effectiveness of internal controls and 
management's implementation of the DoD Internal Management Control 
Program. 

Scope and Methodology 

Universe and Sample. From the DoD Contract Action Reporting System, we 
identified 123 DoD contracting activities that awarded services contracts greater 
than $200,000 during FY 1992. We judgmentally selected 46 of the 
DoD contracting activities and sent each of the 46 a questionnaire on conflicts 
of interest and the implementation of FAR subpart 9.5. We selected for review 
101 contracts awarded by 9 of the 46 contracting activities that responded to the 
questionnaire. We examined contract actions awarded from January 1, 1991, 
through December 31, 1992. The contracting activities and contracts selected 
for review are shown in Appendix C. The total value of the 101 contracts was 
$1.4 billion. Factors considered in selecting contracting activities and contracts 
included the types of services contracted, whether the contracting activity also 
awarded production contracts, and whether the contracting activity's response to 
the questionnaire contained information that indicated that a restrictive clause 
was included in a contract to prevent a conflict of interest on a future contract. 

Methodology. All 46 contracting activities responded to the questionnaire with 
information on activity implementation of FAR subpart 9.5. We verified 
questionnaire responses at 15 contracting activities by reviewing contract files 
and interviewing responsible contracting officials. We also analyzed contract 
files and interviewed contracting officials responsible for 101 selected contracts 
at 9 of the 15 contracting activities. Additionally, for 16 sample services 
contracts, we examined subsequent contracts awarded by the contracting activity 
to the same contractor or known subcontractors to determine whether award of 
the subsequent contract had any connection to the sample services contract and 
would have created a conflict of interest. We did not use statistical sampling 
procedures to conduct this audit. 

Use of Computer-Processed Data. We relied on computer-processed data 
from the DoD Contract Action Reporting System to determine which 
contracting activities would receive questionnaires and to determine audit 
sample selection. Although we did not perform a formal reliability assessment 
of the computer-processed data, we determined that contract numbers, award 
dates, contractors, and Federal supply codes on the contracts reviewed generally 
agreed with the information in the computer-processed data. We did not find 
errors that would preclude use of the computer-processed data to meet the 
objectives of the audit or that would change the conclusions in this report. 
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Audit Period, Locations, and Standards. We performed this program audit 
from February 1993 through November 1993 in accordance with the auditing 
standards issued by the Comptroller General of the United States, as 
implemented by the Inspector General, DoD. Accordingly, we included tests of 
internal controls considered necessary. Appendix I lists the organizations 
visited or contacted during the audit. 

Internal Controls 

Internal Controls Reviewed. The audit evaluated internal controls over 
organizational and consultant conflicts of interest. Specifically, we evaluated 
procedures at the 15 DoD contracting activities for including in applicable 
solicitations and contracts a clause restricting the contractor from bidding on 
certain future contracts. We also evaluated procedures at the 15 contracting 
activities for obtaining from successful offerers certifications required by the 
FAR concerning use of marketing consultants and potential conflicts of interest. 

Internal Control Weaknesses Identified. The audit identified material internal 
control weaknesses as defined by DoD Directive 5010.38, "Internal 
Management Control Program," April 14, 1987. Internal controls were not 
established or effective to ensure that FAR provisions and clauses, required to 
identify and prevent potential conflicts of interest in current and future contract 
awards, were incorporated in applicable contract solicitations and contracts. 
The weaknesses are discussed in Findings A and B. 

The DoD Internal Management Control Program failed to prevent or detect the 
weaknesses because management did not identify organizational conflicts of 
interest as an assessable unit. The Advanced Research Projects Agency, the 
only activity that identified conflicts of interest as an assessable unit, identified 
personal but not organizational conflicts of interest. 

Potential Benefits. Implementation of recommendations A.1., A.3., A.4., 
B.1.a., B.1.b., and B.2 will correct the weaknesses. No monetary benefits are 
associated with correcting the weaknesses. See Appendix H for the potential 
benefits resulting from the audit. A copy of the report will be provided to the 
senior officials in charge of internal controls for the Military Departments, the 
Advanced Research Projects Agency, and the Defense Nuclear Agency. 

Prior Audits and Other Reviews 

No prior audits have addressed the implementation of the amended 
FAR subpart 9.5 in DoD. However, the General Accounting Office and the 
Inspector General, DoD, issued several reports that discussed organizational 
conflicts of interest. Also, in October 1993, the General Accounting Office 
began a Government-wide audit on organizational conflicts of interest that 
includes the implementation of the amended FAR subpart 9.5 by several Navy 
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contracting activities. In April 1993, the President's Council on Integrity and 
Efficiency Project Subcommittee issued a survey report, 11 Survey of the 
Implementation of FAR Provisions Pertaining to Conflicts of Interest, 11 that 
discusses the implementation of the amended FAR subpart 9.5 by 19 Federal 
agencies other than DoD. The report states that actual improvement in the 
effectiveness of Federal agencies in detecting organizational conflicts of interest 
was questionable, given the general lack of compliance with the certificate filing 
requirements of FAR subpart 9.5. The report concludes that Federal agencies 
had not effectively implemented the amended FAR subpart 9. 5 and that the 
Office of Management and Budget and FAR guidance needed improvement. 
The report recommended that OFPP and the General Services Administration 
work jointly to revise the guidance. Appendix D summarizes nine prior reports 
and other reviews concerning DoD organizations. 

Other Matters of Interest 

We were requested by the Office of Management and Budget to obtain the 
answers to seven questions regarding the implementation of FAR subpart 9.5 by 
DoD. We included the questions in the questionnaire sent to 
46 DoD contracting activities. See Appendix E for the questions and a 
summary of the responses. 
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Finding A. 	 Organizational Conflicts of 
Interest Certificates 

DoD contracting officers did not obtain all organizational and consultant 
conflicts of interest certificates required by the FAR for 77 of the 
101 contracts reviewed. The other 24 contracts did not require 
certificates. The certificates were not obtained for 33 of the 77 contracts 
because contracting officers did not include in the contract solicitations 
1 or both FAR provisions that require apparent successful offerers to 
submit the certificates. Certificates were not obtained from the 
contractors for the remaining 44 contracts even though the contract 
solicitations contained the required FAR provisions. As a result of 
omitting the FAR provisions and of not notifying apparent successful 
offerers, DoD contracting officers obtained only four certificates. 
Information concerning actual or potential conflicts of interest that may 
have been contained in certificates was not available for use by 
contracting officers before awarding the contracts, and may have 
resulted in contract awards when a conflict of interest or an unfair 
competitive advantage existed. 

Background 

Certification Requirements. FAR 9.507, "Solicitation Provisions and 
Contract Clause," requires contracting officers to include up to two provisions 
that require contractors to submit certifications on marketing consultants used 
and on advisory and assistance services contracts. A contract solicitation may 
require either provision, both provisions, or no provision. 

Marketing Consultant Ce11ifications. DoD contracting officers should 
include the provision FAR 52.209-7, "Organizational Conflicts of Interest 
Certificate - Marketing Consultants," in solicitations for contracts expected to 
exceed $200,000. The provision states that a contractor who uses marketing 
consultants and is the apparent successful offerer for a contract shall submit a 
certificate giving information about each marketing consultant and the services 
provided by the marketing consultant. FAR 9.501 defines a marketing 
consultant as any independent contractor who furnishes advice, information, 
direction, or assistance to an offerer or any other contractor in support of the 
preparation or submission of an offer for a Government contract by that offerer. 
The apparent successful offerer must also provide a certificate signed by each 
marketing consultant stating that the marketing consultant was informed of 
FAR subpart 9.5 and that the marketing consultant either has not provided an 
unfair competitive advantage to the offerer or has disclosed any competitive 
advantage that may exist to the offerer. 

Advisory and Assistance Services Certifications. Contracting officers should 
include the provision FAR 52.209-8, "Organizational Conflicts of Interest 
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Certificate - Advisory and Assistance Services, 11 in solicitations for advisory and 
assistance services contracts expected to exceed $25,000. The provision states 
that a contractor who is the apparent successful offerer for a contract 
exceeding $25,000 shall submit a certificate that contains information on any 
services provided to the Government concerning the subject matter of the 
contract solicitation during the past 12 months (may be extended to 36 months 
by the head of the contracting organization). The certificate should also contain 
a statement either that no actual or potential conflict of interest or unfair 
competitive advantage exists or that any actual or potential conflict of interest or 
unfair competitive advantage that does or may exist was communicated in 
writing to the contracting officer. 

Use of FAR Provisions 

Contracting Activities' Responses to Questionnaire on Organizational 
Conflicts of Interest. We requested 46 DoD contracting activities to respond 
to a questionnaire that included questions concerning the use of the 
FAR organizational conflicts of interest provisions in contract solicitations 
issued from October 1990 through December 1992. The responses from the 
46 contracting activities showed that: 

o 13 contracting activities included FAR provision 52.209-7 but not 
FAR provision 52.209-8 in their contract solicitation, 

o 8 activities did not include either FAR provision, and 

o 20 activities included both FAR provisions. 

Five contracting activities did not answer the questions concerning inclusion of 
the FAR provisions in contract solicitations. 

Of the 21 contracting activities that had not used 1 or both FAR provisions, 
9 activities stated they did not contract for advisory and assistance services or 
items or services covered by FAR subpart 9.5. Two contracting activities stated 
that the FAR provisions were omitted in error and that corrective action would 
be taken. The other 10 contracting activities did not state why the 
FAR provisions were excluded from their contract solicitations. 

Sample Contracts With and Without FAR Provisions. At 9 of the 
46 contracting activities, we reviewed 101 contracts to determine whether the 
FAR provisions were included and whether certificates were received. We 
determined the following about the 101 contracts. 

o For 77 of the 101 contract solicitations, 1 or both FAR provisions 
should have been included. 

o For 44 contracts, 1 or both provisions were properly included in the 
solicitations. 
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o For 33 contract solicitations, valued at $497 million, 1 or 
both provisions were omitted (26 solicitations did not include 
FAR provision 52.209-7, 2 did not include FAR provision 52.209-8, and 5 did 
not include both FAR provisions). 

The following figure shows that marketing consultant and advisory and 
assistance services certificates were not obtained when the applicable 
FAR provisions were not included in the solicitations for 33 contracts, and that 
1 or both of the certificates were not obtained even when the FAR provisions 
were included in the solicitations for 44 contracts. In no applicable case were 
all required certificates obtained, even when required solicitation provisions 
were included. Appendix C lists the 101 contracts reviewed at the 9 activities. 

24 Contracts Did Not 
Require Provisions 
and Certificates " 

33 Contracts Lacked 
Both Provisions and 
Certificates 

/ 

/ 
44 Con tracts Had 
Provisions But 
Lacked Certificates 

Compliance With Certification Requirements for 101 Contracts Reviewed 

Contracting Officer Awareness of FAR Provisions. We interviewed the 
contracting officials for 31 of the 33 contracts when 1 or both FAR provisions 
were not included in the solicitations. 

o Contracting officers who awarded 14 of the 33 contracts were 
unaware of the FAR requirement to include the provisions. 

o Contracting officers who awarded 17 of the contracts stated the 
FAR provisions were overlooked when the contract solicitations were prepared. 

o Contracting officers for the other two contracts were not available to 
discuss the contract solicitation. 

10 
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Contractor Certifications Received 

Number of Conflicts of Interest Certificates Received. DoD does not have a 
data base that identifies the contract solicitations that include the provisions and 
the contractor certifications that are received. In the questionnaire to the 
46 contracting activities, we requested information on the certificates received 
for contracts awarded as a result of solicitations issued from October 1990 
through December 1992 that included either or both FAR provisions. Only 9 of 
the 46 contracting activities reported the number of certificates received. The 
9 contracting activities received a total of 31 certificates, 12 required by 
FAR provision 52.209-7 and 19 required by FAR provision 52.209-8. 
However, because we sent the questionnaire only to the 46 DoD contracting 
activities in our audit sample, the actual number of certificates received may be 
higher. Also, one of the 46 DoD contracting activities that did receive a 
questionnaire stated that certificates were received, but did not provide the 
number of certificates received. 

Contractor Certifications Received on Sample Contracts. Of the 
77 contracts reviewed that required 1 or both FAR organizational conflicts of 
interest provisions, the solicitations for 49 contracts (including 5 solicitations 
that needed both provisions but only included 1 provision) contained 1 or 
both provisions. However, only four certificates were received on four of the 
contracts, and none of the four certificates fully satisfied the FAR certification 
requirements for the contracts. This noncompliance occurred because the 
contracting officer included one, rather than both, FAR provisions in the 
contract solicitations, or the contracting officer included both provisions but 
only obtained the certificate applicable to one provision. 

Reasons for Few Contractor Certificates Received. Contracting officers at 
16 of the 46 contracting activities stated that the certificates required by 
FAR provision 52.209-7 were not submitted because the contractors did not 
employ marketing consultants. Contracting officers at five contracting activities 
stated that contractors probably ignored FAR provision 52.209-8 when it was 
included in the contract solicitations. However, when FAR provision 52.209-8 
is included in contract solicitations, all contractors, when notified that they are 
apparent successful offerers, are required to submit the certificate. 

We believe that contractors did not submit certificates because most contracting 
officers did not request the certificates or did not require the certificates before 
contract award. Also, contractors had no incentive to submit the certificates. 

Improving Internal Management Controls 

At the 15 contracting activities visited, internal management controls had not 
been established to ensure that FAR provisions 52.209-7 and 52.209-8 were 
included in applicable contract solicitations and that organizational conflicts of 
interest certificates were obtained from contractors. We believe that this 
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internal control weakness is widespread at DoD contracting activities and that 
greater senior management attention and direction is required. Accordingly, the 
Director, Defense Procurement, should request the Service Acquisition 
Executives and the Directors of Defense agencies to give particular attention to 
organizational conflicts of interest certification requirements. Additionally, the 
Service Acquisition Executives and the Directors of the Defense agencies should 
require their contracting activities to establish management controls to ensure 
that the FAR requirements are met. 

Adequacy of Current Guidance 

Post-Selection Versus Initial Proposal Submission of 
Certificates. DoD contracting officials expressed concern that obtaining the 
organizational conflicts of interest certificates required by the FAR after all 
other award factors have been evaluated could lead to a change in the award 
decision and could significantly delay contract award. Submission of the 
certificates required by FAR provisions 52.209-7 and 52.209-8 by all offerers 
with their initial proposals would avoid this potential problem. Early 
submission would also eliminate the requirement for contracting officers to 
notify apparent successful offerers to submit the certificates and would avoid the 
confusion on whether the successful offerer, in the absence of any other 
notification, should submit certificates when tendered the contract. 
Additionally, any actual or potential conflict of interest or unfair competitive 
advantage identified in the certificates could be eliminated or resolved during 
proposal evaluation without delaying contract award. 

Enforcement of Filing Requirements for Certificates. The FAR provides 
that persons who are required to certify but who willfully fail to do so may be 
determined to be nonresponsive and, therefore, may not be awarded a contract. 
The FAR also provides that those who willfully misrepresent any fact in any 
certificate may be subject to penalties associated with false certifications or such 
other provisions provided for by law or regulation. The DoD contracting 
activities contacted did not report taking any action against a contractor for 
failing to submit a required certification or for filing a false certification. 

The Defense Contract Audit Agency (DCAA) performs audits of contractor 
proposals, overhead rates, and consultant service costs. The audits examine the 
reasonableness, allocability, and allowability of the consultant costs charged to 
Government contracts. Past audits by DCAA have determined that major 
Defense contractors use sales and marketing consultants to complement in-house 
marketing activities. DCAA audits can be a control mechanism to verify that 
contractors file marketing consultant certifications. As of March 1994, 
DCAA audit guidance relative to audits of professional and consultant service 
costs does not include steps for assessing compliance with FAR organizational 
conflict of interest certification requirements. We believe that, when requested, 
DCAA could review contractor compliance as part of its audits of consultant 
service costs and could provide information needed by the contracting officer on 
contractor compliance. We also believe that FAR 31.205-33, "Professional and 
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Consultant Service Costs," should be revised to require that marketing 
consultant costs allocated to Government contracts be disallowed if the 
contractors and the marketing consultants fail to submit the certifications 
required by the FAR. 

Discrepancy Between OFPP and FAR Guidance. A discrepancy exists 
between the guidance concerning submission of certificates contained in 
OFPP Policy Letter 89-1 and the FAR. The OFPP guidance requires 
contractors to either file certificates or to provide a written statement to the 
contracting officer giving the reasons why no such certification can be made. 
However, FAR subpart 9.5 and FAR provisions 52.209-7 and 52.209-8 do not 
require contractors to provide reasons for not submitting -the certifications to the 
contracting officer. The FAR should be revised to conform with the guidance 
contained in OFPP Policy Letter 89-1. 

Director, Defense Procurement, Position on FAR Changes. We discussed 
with the Director, Defense Procurement, the need for changes to the FAR. The 
Director disagreed with changing the FAR to require all offerers to submit with 
their proposals the certificates required by FAR provisions 52.209-7 
and 52.209-8, and to disallow marketing consultant costs if the contractor and 
the marketing consultant failed to submit the certificates required by 
FAR provision 52.209-7. The Director stated that requiring all offerers to 
submit the conflict of interest certificates imposed an unreasonable burden on 
offerers who may not otherwise be eligible for contract award. The Director 
also disagreed with asking offerers to examine every possible conflict of interest 
situation before contract award when subcontractors have yet to be selected. 
With regard to disallowing marketing consultant costs, the Director said that 
cost principles are designed for preaward pricing of contracts and the postaward 
determination of cost allowability. To use a cost principle as a punitive measure 
against contractors who fail to submit conflicts of interest certificates is not 
appropriate. 

Inspector General, DoD, Comments on Director, Defense Procurement, 
Position. We do not agree with the Director's position. We believe that 
requiring offerers to submit applicable certifications with their proposals is not 
an unreasonable requirement in light of the burden that would be placed on the 
apparent successful offerer, the contracting activity, and the requiring activity 
should a certificate submitted under the current FAR guidance cause a change in 
the award decision or otherwise significantly increase the lead time required to 
award the contract. 

Additionally, we do not believe that the certification process is burdensome. 
The information required to complete the certificates required by 
FAR provisions 52.209-7 and 52.209-8 should be readily available to all 
offerers. FAR provision 52.209-7 requires offerers responding to solicitations 
expected to exceed $200,000 who employ marketing consultants in connection 
with a contract to submit a certificate giving information about the marketing 
consultant and the services provided by the marketing consultant. The offerer 
must also submit a certificate signed by the marketing consultant stating the 
marketing consultant's awareness of FAR subpart 9.5 and whether the 
marketing consultant has provided an unfair competitive advantage to the 
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offerer. FAR provision 52.209-8 requires offerers responding to solicitations 
for advisory and assistance services contracts expected to exceed $25, 000 to 
submit a certificate that contains information on services provided to the 
Government during the previous 12 months that concerned the subject matter of 
the contract solicitation and whether an actual or potential conflict of interest or 
unfair competitive advantage exists. 

We do not understand the Director's objection to asking offerers to examine 
possible conflict of interest situations before contract award. The existing 
FAR guidance already requires the apparent successful offerer to submit 
certificates before contract award; our position merely extends the existing 
requirement to all offerers. 

Regarding marketing consultant costs, we agree with the Director, Defense 
Procurement, that one of the uses of cost principles is the postaward 
determination of cost allowability. The purpose of our recommended 
FAR change is to include in the cost principles as an unallowable cost the 
services of marketing consultants in preparation or submission of an offer for a 
Government contract when the contractor did not submit the organizational 
conflicts of interest certificates required by FAR provision 52.209-7. 
Nonsubmission of the certificates indicates that the contractor did not use the 
services of marketing consultants. Clearly, if the contractor does not submit the 
certificates, any related marketing consultant costs claimed by the contractor 
should not be allowed. 

DCAA Position on Reviewing Compliance with the Filing Requirements of 
FAR Provision 52.209-7. We discussed with the Assistant Director for Policy 
and Plans, DCAA, the need for a change to FAR 31.205-33 to make marketing 
consultant costs unallowable when the certificates required by FAR provision 
52.209-7 are not submitted, and the additional control DCAA could provide by 
verifying contractor compliance with the certification requirements. The 
Assistant Director stated that until FAR 31. 205-33 is revised, verifying 
compliance with the certification requirements of FAR provision 52.209-7 is 
outside the DCAA mission because, as written, the FAR has no bearing on 
contract costs. The Assistant Director suggested that contracting officers not 
request DCAA to verify compliance with the certification requirements of 
FAR provision 52.209-7 until FAR 31.205-33 is revised to make marketing 
consultant costs unallowable when the required certificates are not submitted. 

Inspector General, DoD, Comments on DCAA Position. We agree with the 
position of the Assistant Director for Policy and Plans, DCAA, and have 
written the corresponding recommendation accordingly. DCAA should be 
requested to verify compliance by contractors with the certification requirements 
of FAR provision 52.209-7 after FAR 31.205-33 is revised to make marketing 
consultant costs unallowable when the required certificates are not submitted. 
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Conclusion 

The guidance in OFPP Policy Letter 89-1 and the amended FAR subpart 9.5 
have not been effectively implemented to prevent award of contracts when an 
organizational conflict of interest may exist. Contracting officers not including 
FAR provisions 52.209-7 or 52.209-8 or both in applicable contract solicitations 
allowed the apparent successful offerers to avoid the certification requirement. 
Although the audit did not find any conflicts of interest, the failure to include 
the FAR provisions, obtain the conflicts of interest certifications, or both, may 
have resulted in contract awards in which a conflict of interest or an unfair 
competitive advantage existed. 

Recommendations, Management Comments, and Audit 
Response 

Revised, Renumbered, Redirected, and Added Recommendations. As a 
result of management comments, we revised draft Recommendation A.1.a. to 
include a proposed FAR change that requires contracting officers to obtain from 
contractors who do not file certificates a written statement giving reasons why 
the certifications cannot be made. We also revised Recommendation A.2. b. to 
require contracting officers to refer to the head of contracting for resolution 
instances in which a contractor refuses to provide required certificates. 
Additionally, we renumbered draft Recommendations A. l.b.(2) and A. l.b.(3) 
as Recommendations A.2.c and A.2.d. and redirected the recommendations to 
the Service Acquisition Executives; the Director, Advanced Research Projects 
Agency; and the Director, Defense Nuclear Agency. We also added 
Recommendation A.3. for the Service Acquisition Executives and the Director, 
Defense Logistics Agency, to provide information on how and when they will 
implement Director, Defense Procurement, guidance on including the 
requirements of FAR subpart 9. 5 in their procurement management reviews. 

1. We recommend that the Director, Defense Procurement: 

a. Propose a change to: 

(1) Federal Acquisition Regulation subpart 9.5, 
"Organizational and Consultant Conflicts of Interest," and to Federal 
Acquisition Regulation provisions 52.209-7, "Organizational Conflicts of 
Interest Certificate-Marketing Consultants," and 52.209-8, "Organizational 
Conflicts of Interest Certificate-Advisory and Assistance Services," to 
require all offerers responding to applicable contract solicitations to submit 
to contracting officers with their proposals either the appropriate 
organizational conflicts of interest certificates or a written statement giving 
reasons why the certifications cannot be made. We have included language 
in Appendix F to change the Federal Acquisition Regulation. 

(2) Federal Acquisition Regulation part 31, "Contracts With 
Commercial Organizations," to require that marketing consultant costs not 
be allowed if the contractor failed to submit the certificates required by 
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Federal Acquisition Regulation provision 52.209-7, "Organizational 
Conflicts of Interest Certificate - Marketing Consultants." We have 
included language in Appendix F to change the Federal 
Acquisition Regulation. 

b. Issue a policy memorandum to the Service Acquisition Executives 
and Directors of the Defense agencies that requires contracting activities 
to establish management controls to verify that Federal Acquisition 
Regulation provisions 52.209-7, "Organizational Conflicts of Interest 
Certificate Marketing Consultants," and Federal Acquisition 
Regulation 52.209-8, "Organizational Conflicts of Interest Certificate ­
Advisory and Assistance Services," are included in applicable contract 
solicitations. 

Management Comments. The Director, Defense Procurement, nonconcurred, 
stating that the recommendations were the same as those contained in an earlier 
working draft report that she commented on in March 1994. The Director 
further stated she did not agree with the need for FAR revisions for the reasons 
stated in her March 1994 comments to the working draft report. The Director 
issued a policy memorandum on July 1, 1994, that alerts the Military 
Departments and Defense agencies to the problems identified in the audit report 
and requires that implementation of FAR subpart 9.5, "Organizational and 
Consultant Conflicts of Interest," be included in future procurement 
management reviews. 

Audit Response. The comments provided by the Director, Defense 
Procurement, are partially responsive to the recommendations. In her 
March 1994 response to the working draft report, the Director, Defense 
Procurement, did not concur with the proposed FAR changes, stating that 
obtaining conflict of interest certificates from all offerers created an unnecessary 
burden on the offerers and that the use of a cost principle as a punitive measure 
is not appropriate. We summarized the Director's comments in the draft audit 
report and stated our reasons why we continued to believe that the 
FAR revisions were necessary to improve DoD compliance and DoD contractor 
compliance with organizational and consultant conflicts of interest requirements. 
In responding to the draft audit report, the Director, Defense Procurement, did 
not comment on our rebuttal to her March 1994 comments and did not provide 
any new information that would cause us to change our conclusion that the 
recommended FAR revisions are needed. We request that the Director, Defense 
Procurement, reconsider her position and provide comments on the revised 
Recommendation 1.a. in response to the final report. 

We consider the policy memorandum the Director issued to be responsive to 
Recommendation A.1.b. and to be appropriate action at the Office of the 
Secretary of Defense level. Accordingly, we directed Recommendations A.2.c. 
and A.2.d. to the Service Acquisition Executives, the Director, Advanced 
Research Projects Agency, and the Director, Defense Nuclear Agency to 
establish specific internal management controls to improve DoD compliance and 
DoD contractor compliance with the organizational and consultant conflicts of 
interest requirements of the FAR. 
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2. We recommend that the Service Acquisition Executives and the 
Directors of the Advanced Research Projects Agency and the Defense 
Nuclear Agency direct contracting officers to: 

a. Notify contractors to submit applicable certificates for contracts 
identified in Appendix C that are still open. 

Army Comments. The Army generally agreed with the intent of the 
recommendation and suggested that the recommendation be revised to request 
certificates only for the contracts that included the clause in 
FAR provisions 52.209-7, 52.209-8, or both, in the solicitation. The Army 
stated that it had no basis to request a certificate if the solicitation did not 
contain the FAR provision. 

Audit Response. The Army comments are partially responsive to the 
recommendation. However, we do not agree with the Army that the 
recommendation should be revised. The Government does not forfeit its right 
to require the contractor to submit certificates by failing to include the required 
provisions in the contract solicitation. These FAR provisions implement Statute 
and OFPP Policy Letter 89-1. They were in effect at the time of the execution 
of the contracts, and should be deemed to be incorporated into those contracts. 
Accordingly, the contracting officer can ask the contractor to submit the 
required certificates at any time that the contract is in effect. We request that 
the Army reconsider its position on the recommendation and provide comments 
in response to the final report. 

Navy Comments. The Navy concurred and stated that on June 10, 1994, the 
Deputy Assistant Secretary of the Navy for Acquisition Policy, Integrity, and 
Accountability issued a memorandum reemphasizing to contracting officers the 
importance of complying with conflicts of interest policies. The memorandum 
requires contracting officers for contracts requiring certificates for which no 
certificates were received to request the certificates from the contractors. The 
Navy also pointed out that a discrepancy exists between OFPP Policy 
Letter 89-1 and FAR guidance concerning submission of certificates. The 
OFPP guidance requires contractors to file certificates or to provide a written 
statement to the contracting officer giving reasons why no such certification can 
be made. However, the FAR guidance does not require contractors to provide 
reasons for not submitting the certifications. 

Audit Response. The Navy comments are fully responsive to the 
recommendation. As a result of the Navy comments, we revised 
Recommendation A.1.a. for the Director, Defense Procurement, to include a 
proposed change to the FAR that corrects the discrepancy between OFPP Policy 
Letter 89-1 and FAR guidance concerning submission of certificates. 

Air Force Comments. The Air Force stated that, although the corrective 
actions were not directed to the Air Force, the Air Force has recognized the 
potential for problems in the subject area. To prevent problems, the Air Force 
issued a policy letter in July 1993 that stresses the importance of compliance by 
procurement personnel and contracting officers with requirements concerning 
conflict of interest policy and certifications. 
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Audit Response. The Air Force comments are not responsive to the 
recommendation. The Air Force incorrectly stated that corrective actions were 
not directed to the Air Force. Recommendations A.2.a. and A.2.b. are directed 
to the Air Force Acquisition Executive. The Air Force policy letter issued on 
July 26, 1993, should improve compliance by contracting officers with the 
FAR requirements concerning organizational and consultant conflicts of interest. 
Because our visits to the two Air Force activities occurred in July and 
August 1993, the results of our audit may not show the full impact of the policy 
letter. We request that the Air Force provide comments on the recommendation 
in response to the final report. 

Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency concurred and stated that contractors will be notified by 
July 31, 1994, to submit applicable certificates for Advanced Research Projects 
Agency contracts identified in Appendix C that are still open. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency 
concurred, stating that contracting officers would be directed to notify 
contractors who failed to provide the certificates for Defense Nuclear Agency 
contracts listed in Appendix C by September 30, 1994. The Defense Nuclear 
Agency also stated that it will conduct a vulnerability assessment and further 
improve its contracting procedures as necessary. 

b. Refer to the head of contracting for resolution all instances in 
which the contractor refuses to submit the certificate required by Federal 
Acquisition Regulation provision 52.209-8, "Organizational Conflicts of 
Interest Certificate - Advisory and Assistance Services." The referral 
should be in writing and should, at a minimum, include the circumstances 
of the contractor's refusal and detailed information on any known actual or 
potential conflict of interest or unfair competitive advantage that may exist. 

Army Comments. The Army nonconcurred and suggested that the 
recommendation be revised to require contracting officers to "initiate 
appropriate action, " rather than "initiate contract termination, " if contractors fail 
to provide certificates after being notified to submit certificates. The Army 
stated that termination of the contract may not be in the Government's best 
interest, and that FAR 9.506, "Procedures," identified alternate procedures to 
identify potential conflicts of interest when certificates may not have been 
submitted. 

Audit Response. The Army comments are partially responsive. However, 
we do not agree with the Army that the contracting officer should "initiate 
appropriate action" when contractors refuse to provide the required certification. 
As a result of the Army and the Navy comments, we revised the 
recommendation to require contracting officers to refer contractor refusals to the 
head of contracting for resolution. We request that the Army comment on the 
revised recommendation in response to the final report. 

Navy Comments. The Navy did not concur that contract termination should be 
initiated when a contractor refuses to provide the certification required by 
FAR provision 52.209-8 and suggested that the matter be referred to the head of 
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the contracting activity for resolution. The Navy stated that if the certificates 
are not obtained within a reasonable time for the Navy contracts identified in the 
report, the issue will be referred to the head of the contracting activity for 
resolution. 

Audit Response. The Navy comments are responsive. However, the Navy did 
not provide a completion date for its planned action. We request that the Navy 
provide a completion date for its planned action in response to the final report. 

Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency concurred, stating that it would initiate contract termination on 
the applicable contract if the required certificate is not received by July 31, 
1994. 

Air Force and Defense Nuclear Agency Comments. The Air Force and the 
Defense Nuclear Agency did not comment on the recommendation. 

c. Withhold the award of contracts to contractors who have not 
submitted organizational conflicts of interest certificates. 

d. When the Federal Acquisition Regulation change in 
recommendation A.1.a.(2) is implemented, request the Defense Contract 
Audit Agency to review compliance by contractors during Defense Contract 
Audit Agency audits of contractor consultant costs. 

Audit Response. We request that the Air Force and the Defense Nuclear 
Agency provide comments on recommendation A.2.b. in response to the final 
report, and we request Army, Navy, Air Force, Advanced Research Projects 
Agency, and Defense Nuclear Agency to provide comments on 
Recommendations A.2.c. and A.2.d. 

3. We recommend that, for audit follow-up purposes, the Service 
Acquisition Executives and the Director, Defense Logistics Agency, in a 
response to the final report, provide information on how and when they 
will implement the guidance contained in Director, Defense Procurement, 
memorandum, "Conflicts of Interest Requirements," July 1, 1994, on 
including the requirements of Federal Acquisition Regulation subpart 9.5, 
"Organizational and Consultant Conflicts of Interest," in procurement 
management reviews. 

Audit Response. We request the Army, the Navy, the Air Force, and the 
Defense Logistics Agency to provide comments on Recommendation A.3. in 
response to the final report. 
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Response Requirements Per Recommendation 

Response to the final report is required from the addressee shown for the items 
indicated with an "X" in the chart below. 

Number Addressee 

Resgonse Should Cover 
Concur/ 

Nonconcur 
Proposed 

Action 
Completion 

Date 

A.La. 	 DDP x x x 

A.2.a. 	 Army x x x 


Air Force x x x 

A.2.b. 	 Army x x x 


Navy x 

Air Force x x x 

DNA x x x 


A.2.c. and 	 Army x x x 

A.2.d. 	 Navy x x x 


Air Force x x x 

ARPA x x x 

DNA x x x 


A.3. 	 Army x x x 

Navy x x x 

Air Force x x x 

DLA x x x 


DDP 	 Director, Defense Procurement 
ARPA 	 Advanced Research Projects Agency 
DLA 	 Defense Logistics Agency 
DNA 	 Defense Nuclear Agency 

Management Comments and Audit Response on Appendix C 

Air Force Comments. The Air Force stated that contract F33657-91-D-2236, 
listed in Appendix C as requiring FAR provision 52.209-7, does not require the 
provision because the contract is in direct support of the National Air 
Intelligence Center. 

Audit Response. We agree with the Air Force that the contract meets the 
exception to the certification requirement of FAR provision 52.209-7 for 
contracts involving intelligence activities. At the time we examined the contract 
files, the application of the exception was not shown in contract documents and 
the contracting officer was not able to explain why the provision was not 
included in the contract solicitation. As a result of the Air Force comments, we 
changed Appendix C to show that FAR provision 52.209-7 was not required for 
contract F33657-91-D-2236. Additional comments on Appendix C are not 
required from the Air Force. 
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Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency disagreed that FAR provision 52.209-7 was required in 6 of 
the 10 Advanced Research Projects Agency contracts listed in Appendix C 
because request for proposal type contract solicitations were not used. The 
Advanced Research Projects Agency stated that five contracts 
(MDA972-91-C-0030, MDA972-91-C-0053, MDA972-92-C-0008, 
MDA972-92-C-0020, and MDA972-92-C-0048) resulted from broad agency 
announcements. The Advanced Research Projects Agency further stated that the 
FAR 15.407, "Solicitation Provisions," includes only requests for proposals and 
requests for quotations, not broad agency announcements, in the definition of 
contract solicitations. The sixth contract (MDA972-91-C-0013) was an urgent 
action for which no contract solicitation was issued. 

Audit Response. We agree with the Advanced Research Projects Agency that 
we were technically incorrect to state that FAR provision 52.209-7 was required 
in the solicitation when broad agency announcements were used to solicit 
proposals or when a contract resulted from an unsolicited proposal. However, 
for the purpose of preparing Appendix C, we grouped actions that should have 
been taken before contract award to obtain the certifications required by 
FAR provision 52.209-7 under the heading "required in solicitation." 
FAR 9. 502(b) states that organizational conflicts of interest requirements are not 
limited to any particular type of acquisition and FAR 9. 507-1 (b) requires that 
FAR provision 52.209-7 be included in all solicitations, other than sealed bids, 
if the contract amount is expected to exceed $200, 000. Clearly, the FAR 
intends that the certificates required by FAR provision 52.209-7 be obtained. 
Because broad agency announcements do not include standard solicitation 
provisions, we believe that the Advanced Research Projects Agency should have 
included FAR provision 52.209-7 either in a separate letter or in the 
representations and certifications package sent to prospective contractors 
following the publication of the broad agency announcements and before the 
contracts were awarded. On contract MDA972-91-C-0013, which resulted from 
an unsolicited proposal, the Advanced Research Projects Agency should have 
informed the contractor of FAR provision 52.209-7 during discussions held 
before the unsolicited proposal was submitted as encouraged by FAR 15.504, 
"Advance Guidance." The Advanced Research Projects Agency also could have 
provided the applicable provision to the contractor by letter or in a 
representations and certifications package. The Advanced Research Projects 
Agency concurred with Recommendation 1.a. to obtain the required 
certifications for contracts identified in Appendix C that are still open. 
Additional comments on Appendix C are not required from the Advanced 
Research Projects Agency. 



Finding B. Clause Restricting Future 
Contracting 

DoD contracting officers did not include in 8 contracts, valued at 
$131 million, of 38 applicable contracts, valued at $393 million, the 
clause required by FAR 9.507-2, "Contract Clause," that restricts the 
contractor's eligibility for future prime contract or subcontract awards 
because of potential organizational conflicts of interest. The restrictive 
clause was not included because contractors requested that the clause not 
be included in two contracts, and contracting officers either were advised 
not to include the clause or were unaware the other six contracts 
contained a potential conflict of interest. As a result of omitting the 
required clause, the contractors are not restricted from bidding on 
subsequent contracts and subcontracts that may result in actual conflicts 
of interest, and their judgment on the contracts could be biased. 
Additionally, deficiencies in the standard restrictive clause used by some 
contracting activities decrease the effectiveness of the standard restrictive 
clause in preventing potential organizational conflicts of interest. 

Background 

FAR Requirement for Restrictive Clause. FAR 9.504, "Contracting Officer 
Responsibilities," requires contracting officers, as early in the acquisition 
process as possible, to evaluate planned acquisitions and initiate action before 
contract award to avoid, neutralize, or mitigate any significant potential 
organizational conflicts of interest identified. This action usually involves 
preparing a contract solicitation provision and a contract clause (restrictive 
clause) that restricts the contractor from bidding on certain future contracts and 
subcontracts. 

Evaluating Potential Organizational Conflicts of Interest. FAR 9.504 states 
that contracting officers should obtain the advice of legal counsel and the 
assistance of appropriate technical specialists to evaluate potential organizational 
conflicts of interest and to develop any necessary contract solicitation provisions 
and contract clauses for resolving the potential conflicts. Each individual 
contracting situation should be examined on the basis of its particular facts and 
the nature of the proposed contract. The two underlying principles for the 
examination are the prevention of conflicting roles that might bias a contractor's 
judgment and the prevention of an unfair competitive advantage. A contractor's 
judgment may be biased when a contract requires the drafting of specifications, 
work statements, or other requirements for future acquisitions, if the contractor 
expects to compete for the future acquisitions. An unfair competitive advantage 
may exist: 

o when a contract requires the contractor to give advice that could favor 
its own products or capabilities, 
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o when the work performed on a contract allows the contractor access to 
information concerning future acquisition requirements not available to 
competitors, and 

o when a contractor competing for a contract possesses proprietary 
information or source selection information that is not available to all 
competitors. 

Approval of Contracting Officer's Recommended Action. If the contracting 
officer decides that a significant potential organizational conflict of interest 
exists, the contracting officer should submit a written analysis for approval by 
the head of contracting. The written analysis should include recommended 
action for avoiding, neutralizing, or mitigating the potential conflict; a draft 
solicitation provision; and, if appropriate, a proposed contract clause. 

Including Restrictive Clauses 

Number of Incomplete Contracts. Of the 101 contracts reviewed, 
38 contracts needed an organizational conflict of interest clause to avoid, 
neutralize, or mitigate potential organizational conflicts of interest; 30 contracts 
contained a restrictive clause; and 8 did not contain a restrictive clause. 

Contracts Without Restrictive Clauses. Of the eight contracts that did 
not contain a restrictive clause, four had a restrictive provision in the contract 
solicitation. Had the restrictive provision been incorporated as a clause in each 
of the contracts, the contractors would have been ineligible for subsequent 
contracts resulting from work performed on the four contracts. Further, the 
contractors would have been required to protect any proprietary information 
they obtained under the contracts. 

Contract DAAB07-91-D-F005, awarded by the Army Communications­
Electronics Command, and contract DNAOOl-92-C-0029, awarded by the 
Defense Nuclear Agency, did not include the restrictive clause because the 
contractors requested that the clause not be included in the contracts. 
Contract DNAOOl-92-C-0148 did not include the restrictive clause because the 
Deputy General Counsel, Defense Nuclear Agency, believed that little or no 
likelihood of an organizational conflict of interest existed and advised the 
contracting officer not to include the clause. Contracting officials for contracts 
DAAB07-91-D-F005, DNAOOl-92-C-0029, and DNAOOl-92-C-0148 stated that 
a restrictive clause was not needed. A contract specialist failed to recommend 
to the contracting officer that the restrictive clause be placed in 
contract N00123-92-D-5491, awarded by the Navy Regional Contracting 
Center, San Diego. 

Contracts Without Restrictive Provisions and Clauses. Of the 
eight contracts that did not contain a restrictive clause, four contracts did not 
include a restrictive provision in the contract solicitations. 
Contract DAAA09-91-C-0341, awarded by the Army Armament, Munitions, 
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and Chemical Command, did not contain a restrictive provlSlon and clause 
because the contracting officer believed no potential conflict of interest existed. 
Contracting officials for contract DAAB07-91-C-J522, awarded by the Army 
Communications-Electronics Command, and contracts MDA903-91-D-0030 and 
MDA903-92-D-0108, awarded by the Defense Supply Service-Washington, had 
no explanation for why restrictive provisions and clauses were not included, and 
the contract files contained no documentation on the omissions. Contracting 
officials at the Army Armament, Munitions, and Chemical Command; the 
Army Communications-Electronics Command; and the Defense Supply Service­
Washington agreed that a restrictive clause should have been included in the 
four contracts. 

Need for Restrictive Clause. The eight contracts required a restrictive clause 
because the contracts contained potential organizational conflicts of interest. 
The potential conflicts existed because the work required by the contracts placed 
the contractors in a position to either influence what products or capabilities the 
Government would purchase on subsequent contracts or to gain knowledge 
concerning the Government's contracting requirements that would not be 
available to competitors. For synopses of the eight contracts, see Appendix G. 

Documentation Requirements. FAR 9.504 requires that a contracting 
officer's judgment be documented only when a substantive issue concerning a 
potential organizational conflict of interest exists. The contracting officers did 
not document their reasons for not including a restrictive clause in the contracts 
for the four contracts for which a restrictive provision was included in the 
contract solicitations. We believe that contracting officers should document 
their reasons for not using a restrictive clause in all cases in which a restrictive 
provision was in the contract solicitation but not included in the contract. 
Documenting the reasons would prevent restrictive clauses from being 
inadvertently or incorrectly omitted from contracts. 

Effectiveness of Standard Restrictive Clauses 

Three contracting activities inserted standard restrictive clauses that need 
changes in the following areas. 

Specifying Restrictive Time Periods. The clauses used by the Naval Air 
Systems Command, the Advanced Research Projects Agency, and the Defense 
Nuclear Agency did not address the time period of the restrictions. This 
deficiency could cause the contractor not to compete on future contracts for a 
longer period than necessary. FAR 9.507-2 states that "the restraint imposed by 
a clause shall be limited to a fixed term of reasonable duration." In every case, 
the restriction shall specify termination by a specific date or upon the 
occurrence of an identified event. 

Providing Copies of Proprietary Data Agreements. The clauses used by the 
Advanced Research Projects Agency and the Defense Nuclear Agency did not 
require the contractor to provide the contracting officer with a copy of 
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agreements between the contractor and other companies concerning the 
contractor's commitment to protect the proprietary data of the other companies. 
The clause used by the Naval Air Systems Command required the contractor to 
submit copies of the agreements only when requested by the contracting officer. 
The absence of the requirement could result in contractors not executing the 
agreements and inadvertent disclosure or misuse of proprietary information. 
FAR 9.505-4 requires contracting officers to obtain copies of all agreements 
between contractors and other companies on proprietary information. 

Granting Waivers of Restrictions. The clauses used by the Advanced 
Research Projects Agency and the Defense Nuclear Agency stated that the 
contracting officer could grant a waiver of the restrictions when it is in the 
Government's best interest. FAR 9.503, "Waiver," states that agency heads 
have the authority to waive the restrictions and that this authority cannot be 
delegated below the level of head of a contracting activity. In a 
November 1990 procurement management review report, the Director, Defense 
Procurement, identified the improper delegation of waiver authority contained 
in the Advanced Research Projects Agency standard restrictive clause. 
However, the Advanced Research Projects Agency had not corrected the 
deficiency as of our visit in August 1993. Advanced Research Projects Agency 
contracting officials stated that the standard restrictive clause would be revised 
to correct the deficiency. 

Recommendations, Management Comments, and Audit 
Response 

Revised Recommendation. As a result of management comments, we revised 
Recommendation B.1.c. to require contracting officers to attempt to modify 
contracts to inform the contractors of the restrictions imposed on the 
contractors' future activities to prevent organizational conflicts of interest. If 
contract modification is not possible, the contracting officer should, at a 
minimum, note in appropriate contract and program management records that a 
determination whether an organizational conflict of interest exists is required 
before the contractor is awarded a subsequent contract. 

1. We recommend that the Army and the Navy Acquisition Executives and 
the Director, Defense Nuclear Agency, direct contracting officers to: 

a. Include a clause that restricts the contractor's eligibility for 
certain future prime contracts and subcontracts when potential 
organizational conflicts of interest exist. 

Army and Navy Comments. The Army and the Navy concurred. In a 
July 28, 1994, memorandum, the Army advised contracting officers of the audit 
findings and the need to adhere to FAR organizational and consultant conflict of 
interest requirements. The Army memorandum also stated that compliance with 
FAR organizational and consultant conflict of interest requirements will be 
included as a special interest item in future procurement management reviews as 
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requested by the Director, Defense Procurement. In a June 10, 1994, 
memorandum, the Navy reemphasized the need for contracting officers to 
comply with FAR organizational and consultant conflict of interest 
requirements. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency did not 
comment on Recommendation B. l .a. 

Audit Response. We request that the Defense Nuclear Agency provide 
comments on the recommendation in response to the final report. 

b. Document reasons for not including a restrictive clause in 
contracts that had a restrictive provision in the contract solicitation. 

Army, Navy, and Defense Nuclear Agency Comments. The Army, the 
Navy, and the Defense Nuclear Agency did not comment on 
Recommendation B.1. b. 

Audit Response. We request that the Army, the Navy, and the Defense 
Nuclear Agency provide comments on the recommendation in response to the 
final report. 

c. Attempt to modify the eight contracts from which a restrictive 
clause was omitted. The modifications should inform the contractors of the 
potential organizational conflicts of interest and the restrictions imposed on 
the contractors' future activities to prevent the conflicts. If the contracts 
cannot be modified, other appropriate actions should be taken. At a 
minimum, the contracting officers should note in contract and program 
management records that a determination is required before the contractor 
is awarded a subsequent contract. The determination should indicate 
whether an organizational conflict of interest or an unfair competitive 
advantage exists because of work performed on the contract. 

Army Comments. The Army generally concurred with the intent of the 
recommendation and suggested that the recommendation be revised to require 
contracting officers to attempt to modify the eight contracts from which a 
restrictive clause was omitted and take other appropriate action if contract 
modification is not possible. The Army stated that including a restrictive clause 
after contract award may be cost prohibitive or may not otherwise be in the 
Government's best interest. The Army also stated that it is reviewing 
contracts DAAB07-91-D-F005, DAAA09-91-C-0341, DAAB07-91-C-J522, 
MDA903-91-D-0030, and MDA903-92-D-0108 to determine whether potential 
conflicts of interest exist and, if so, the actions required to neutralize, avoid, or 
otherwise mitigate the conflicts. 

Audit Response. As a result of the Army comments, we changed the 
recommendation to require contracting officers, when contract modification is 
not possible, to, as a minimum, note in contract and program management 
records the need to determine whether an organizational conflict of interest 
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exists before the contractor is awarded a subsequent contract. We request that 
the Army provide a completion date for its planned action in response to the 
final report. 

Navy Comments. The Navy concurred, stating that the Navy Regional 
Contracting Center, San Diego, entered into discussion to insert a restrictive 
clause in contract N00123-92-D-5491. 

Audit Response. The Navy comments are responsive to the recommendation. 
However, the Navy did not provide a completion date for inserting a restrictive 
clause in the contract. We request that the Navy provide a completion date for 
its planned action in response to the final report. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency partially 
concurred with the recommendation. On contract DNAOOl-92-C-0029, the 
Defense Nuclear Agency stated that the contracting officer will issue a 
modification to cancel tasks 6.1.5., 6.8., and 6.8.1. from the contract statement 
of work because the tasks do not properly characterize the work being done but 
could, if performed as stated, result in potential for future conflicts of interest. 
On contract DNAOOl-92-C-0148, the Defense Nuclear Agency did not agree 
that the contractor would have an unfair competitive advantage when bidding on 
subsequent contracts because of work performed under the contract. The 
Defense Nuclear Agency stated that the statement of work for 
contract DNAOOl-92-C-0148 calls for research and analysis on very broad 
strategic topic areas, and the contractor would not access program and planning 
documents to gain an unfair competitive advantage. The Defense Nuclear 
Agency reported that the project manager had confirmed the contractor had not 
been given program-specific planning, source-selection, or proprietary 
information. The Defense Nuclear Agency concluded that no compelling reason 
existed to judge improper the contracting officer's decision not to include a 
restrictive clause in contract DNAOOl-92-C-0148. 

Audit Response. The Defense Nuclear Agency plan to cancel tasks 6.1.5., 
6.8., and 6.8.1. from the contract DNAOOl-92-C-0029 statement of work is 
responsive to the recommendation. However, the Defense Nuclear Agency did 
not provide an estimated completion date for the planned action. We request 
that the Defense Nuclear Agency provide an estimated completion date for the 
planned modification to contract DNAOOl-92-C-0029 in response to the final 
report. 

We do not agree that contract DNAOOl-92-C-0148 has no potential to provide 
the contractor an unfair competitive advantage on subsequent contracts for the 
reasons stated in Appendix G. The Defense Nuclear Agency statement that the 
contractor has not been given program-specific planning information, 
source-selection information, or access to proprietary information does not 
ensure that the contractor will not be exposed to such information during the 
remainder of contract performance. Task 3.6. of the contract statement of work 
requires the contractor to provide support for the transition of topics identified 
during the execution of other contract tasks to new research contracts. This task 
clearly places the contractor in a position to gain information and provide advice 
concerning the award of future contracts that could benefit the contractor or the 
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contractor's other clients. This recommendation is intended to preclude future 
potential conflicts of interest and not just correct what has occurred in the past. 
We request that the Defense Nuclear Agency reconsider its position on 
contract DNAOOl-92-C-0148 and provide additional comments in response to 
the final report. 

2. We recommend that the Navy Acquisition Executive and the Directors 
of the Advanced Research Projects Agency and the Defense Nuclear Agency 
advise contracting officers to use restrictive clauses that comply with the 
Federal Acquisition Regulation subpart 9.5. The restrictive clauses should 
identify the nature of the potential conflict of interest, the nature and 
specific duration of the restrictions on future contractor activities, the 
requirement for contractors to submit copies of agreements between 
contractors and other companies on proprietary information, and the 
correct waiver approval authority. 

Management Comments. The Navy and the Advanced Research Projects 
Agency concurred. The Defense Nuclear Agency did not comment on the 
recommendation. On June 10, 1994, the Navy reemphasized to contracting 
officers the need to comply with the FAR subpart 9.5. On August 3, 1994, the 
Director of the Contract Management Office, Advanced Research Projects 
Agency, issued a policy memorandum that provides Advanced Research 
Projects Agency contracting officers a standard restrictive clause that complies 
with FAR subpart 9. 5. 

Audit Response. We request that the Defense Nuclear Agency provide 
comments on the recommendation in response to the final report. 

Response Requirements Per Recommendation 

Response to the final report is required from the addressee shown for the items 
indicated with an "X" in the chart below. 

Number Addressee 

Res12onse Should Cover 
Concur/ 

Nonconcur 
Proposed 

Action 
Completion 

Date 

B.l.a. DNA x x x 
B. l.b. Army x x x 

Navy x x x 
DNA x x x 

B. l.c. Army x x x 
Navy x 
DNA x x x 

B.2. DNA x x x 
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s.eaioo 8141 of !.be Act ..u.IWi l!l dA)1 of the c.ft'e.ctM d.a.te olthis Pe>Ucy Lener. SllC.h rqulatiocu 
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allCl"lldJ.. m>til u atNd is aude, to utiJy chcaueJo,u Wt chc awke.tint cocuuh&ii1 w 
ptoYided DO imfait cocnpetitM 16\"W.Ap. 

9. RespoulbWtla ol coatn<"t«t ptotidlq 1dlil0t7 u4 ualJIUCI Mnb&. T1lcw i9­
dMduah 0t 6rms prOYidiq ·~ uid a.uislU<:C ~IO chc ~ mil.SI 1ubmir to 
t!.e C0111t1c:tizic ot5cu the certiJ!c:ate 0t ccrt.iSat" dc60ibed below ii chc iDdMdual or 6rm ii 
Doti&d tJw ii ia IH apparcac aucc:c.uluJ olfcror. 

(a) Curi/fell4 ffqvilttt No ccrti&al" arc reqa.ired b ooal71CU ol S2$,Q(X) or lea&. For 
cootracu O¥CI ru,cm, the ccrti&atc desc:ribcd ia ('b). below, •• be &Jed Of I Minca lllJcmea& 
ptO'Adcd to the CODtnct.Uic ol!kcr &iYi.D& chc rusou ti.a. 110 na CICl1.i&catioo cu be made.. nc 
rwons pee must be s.at.W1ct0t7 to I.he coouactinc onkct u to "1 ~ ccrti&ate C&.D.DOC be 
made. 

(b) ~cf lM u:rtiftutc. The ccrti&atc must coouiD chc r~ 

(l) D&lllC of tH llCDty ucf the DWDbet ol tk IOlicil Irion ia que.stioa; 

(2) the DI.DIC, 1ddtess, telephooe DWDbet, ud re.dual t&lpl)U ideati&utioo DWDbet o( 
the appucDl 1ucccssluJ olfcror, 

(3) a de.K:riptioo of the n.anuc ol the scn'i= rendered by or to be rcDdercd oo the Wlw 
CODlrlct; 

(4) if. ill the U mooths prccc&Da the dale oil.he ccrti.6catioa. a.tn'ioca "'!:re rcDdcrcd to 
the &oYCnuDCDI or any other dical (1Ddudiq a foreip ~ruic111 or pcrsoa) rupc<:ti.Da IH 
s.uie subj~ m.aner ol the iostut solidlatioG. or ditcd)y rdltina to 1uda 1ubjed aunu, the 
ume, addiw, telephoDe Dumber ol the clieDI or c5cDl(s), adc,sa;pcioo olthc suvi= rendered 
to Ilic pre~ clic111(1), ud the 1WDC of 1 ru~ ol&ccr or cmplo)u of the olferoc "110 ii 
bowlcdaublc about the loC~ reodcred to cadl diclL nc accncy ud coolnct •umber 
wider Tw'bidi the scrvicel were rcDdcred must also be iDdudcd, iC applicable; 

(S) 1su1emeDt that tbe persoD "110 sips Ilic ccrillic:ale w made inquiry and that, to Ilic 
best ol his Ot ber bowled&e and belief, (a) DO acruaJ ot po<eatial cootJi<t of in1crut or unfair 
competitive ad\utacc wu witli rupect to Ilic ~ ud wisu.occ .uvica to be ptovidcd 
in coo.aeaioo .,.;th the iostut coouac:a. 0t (b) llW any adual or po<calial coa.Qiel ol ill1erca or 
unfair competitive 14'utA&e that docs or may uisl ~ rupca to the cootud iD qucslioa bas 
beeo commwiiutcd in 'Wlili.111 to tbc CODtractiq ot5-:u or his or bu rePfescnta!M; &Del 

(6) tbe iipanue. name.. employct's umc, addtcu, ud tdepllooc oumbet oltbc pence 
...tio iiped chc ccttificarc. · 

10. Jtespoiulblllllcs of ExecvUve Brud Aacodes. 

(a) Moi!ltUl41lCt cf dalll JUa. ucb aceocy must mailluia the ectU6ate.s d~"bcd by this 
Policy Lcnu ill Ilic coatrad file. A&eocic.s may ut1aa ud utesor\z.c IVcb infonutioa &oaa 
these rile.a ud COD.SOlidate them iD 1 central reaUu1, as appropriate. subject only to the 
r~uiremcDt to sal'epud iAl'onnatioll (l) as rcq11e1tod by tbc subm.inu ol tbc cenificate 11 
coafideotial, i.cuitM.. priWeacd. proprietary, or othctwis& IOl reJeasable., or (2) basc.d oa 
iadepeodcDl qency determinations Dot to relc.ase tbc inl'onutioo punu.ui1 to Ilic Freedom ol 
Wonutioa ACI. or ot.hu authority. 

(b) Avoililbililyof"'114 Cerillicatu must be made ~to dcpartmeDl or qency coallacl· 
ilia olficcrs aod their superiors, adWon, or their dcsicaca. as Mll U tO Wpecton &CDcraJ ud 
&O¥erumeol audit omciak. 

34 


http:rupc<:ti.Da
http:16\"W.Ap


Appendix A. Office of Federal Procurement Policy Letter 89-1 

35 


(c) Hor.di.Jdo.tutf ofill/~ Alt DC:iu &Dd de put.me DU mw.1 prOle.ct, to I.be f\iDul c.ucec 
pcnn.inc.d by law, a.D soJ.i!M bw.iD~ a.ad oc.bcr iAfonD11tioo 1ubmined punlWll to a.ay policy 
de...ued or rqW..atioa promulpled punu.ut lo the Act. Coatuaon ud cco.sWtLDU musa take 
we to ideatify ""'11 m!OAl&tioa ii DO( rde.uable. ()pport\Wly to ao awk R>d mformatioe 
W.O be ~orded to I.be subaiittct ol the Wonutioa ai uy time. 

(d) f'rt~ COii/iid of iNDuf ~.· lp«W/ etWr«i prtMsiotv. A&ellCJ oftidak m• 
before a.II a..-vd ol1COtllllel • made, dcteraWic ~. COGllid olilllcrcaa emu .uJi tepid 
10th<* prOYidiJla advbory ud wisUAcc auvica to lk pten.IDCll. or 'llktbct u a.nfair 
competitM 1dva.at.1&C c.sisU witb resped to aenica prO'lidcd bf • awketinc C01Uult.uc ii 
CODACdiOG with I pWaiJar COCllnd actioa. la pc.tformiQ& tU flaadioG, tky Illa)' 11SC (a) 
Wonn.atioo &om uy cctt.i5c:ales or sutemCAb preYiousl)r submitted or Mlbmined will lk bid 
01 offer ill questioa Uld ('b) uy otJiu IU~tM intormat.iotl available tO ~ 1\cCOGllac:tUic 
ol!k.cr sh.all 1..-a1d the cootuct to the apparcDI succes.stw otrcror unless• coamct ol imcrcsa or 
wif&ir c:omp«i!M 1dva.ataic is~ to oisa that CUA()( be aYOi~ Ot mitia1te.cl F'malty, 
before the QODUactiaa otl>cct dcdcfea DOC 10 awud I OOCllllCl buc.d 00 eoallics of illtctca& 
c:oDJ.idcrations, bc or ihe WI! Dotify the prime coatndor, or die coallador rndui.D& •dvU.orr 
&Dd wi.stlflcc scrviees, &.Dd pOYidc • re.a.soubk oppomuiity to rupoad. Mere die coot11Clina 
otlicer fiDds I.hit it is ill the best illtuesi oft.be United Swea to awud the CODlllCl DOCwithstandiac 
such eoaJ1id or wif&ir competitive adva.Dtaic, the c:ont11Cl file 1bould be documented to rerle4 
the bu.is for I.hit find.iq. 

(e) OrJiu inf~ nis Policy Lener does aoc prohi'bit COD11•ctiJI& ot!Sccn &om r~uesl· 
in& other inlormatio11 relcVIDI to the so&ls of th.is Policy Lenu. b additioa, ill spcci&I cues, ud 
ii approved by the bud of the co11t11ctmc ac:tMty, I.be coouac:tins ollicu may r~uest I.hit the 
cert.ilicatu desaiW at>ow, be made with reaped to 1 period as loac u, bur no loapr ~ 36 
months prcce.d.inc the date ol the ccrti5calc. 

11. ResponslbWtJcs ol the Ftdcnl A.tqulsldoe llqulal0f'7 CovDdl. AD &OYC1111DCDl·widc 
rcsulitions 10 be issued punlWlt 10 SCdioo 8141 ol the Act WI be prOYided 10 the Fede11I 
Aequisitioa Repatory c.owia1 (or review DOC les.s IJwi dWtJ da)'I prior 10 publicatioo iii the 
Ftduol lttfi.sw for public commcat. 

ll. ~mtdles. Persons required to certify ill accorda.acc with this Policy Ldtcr's associated 
repations bul who raiJ tO do SO may be cfctenniocd to be me~'blc ror award of & C:ODllld. 
MUrcprc.sentatioo ol uy fact may ruull in suspeasioa or dcb&rmcDC, u wc,i u penahiea 
associated with false cert.iliutioas or such oc.bu pr<Msioas prOYided for bf law or rcplatioa. 

13. lDformadoe coolad. For iDl~tioD reprdiaa this Polk'J unu plui.e c:oat1Cl Rklwd 
A. Oq. Dcpury A.uoc:i.atc Adm.iniwa1or, the Or&e ol Fedctal PrOQllClllCAI Policy, 72S l7lll 
Strut, N.W.. Washiqtoa, DC 20S03. Telc.pbooc (202)~10. 

14. EITectlve cbtc. The efl'eaiYc date ol this Policy Lener is 30 cbys &om the date ol issuucc 
OD the fine pqC. 

15. Sun5d R'Ykw date. This Policy uncr will be rcvie-..ed thtcc )'C&l'S ftom die cbte ol'issuucc 
&.Dd eYCI')' three years thcruftcr to ensure 1ccut1cy and rclevucy. nis review mllSl iDdudc a 
ruumiutioa ol lbe thre.sbold amo11.11ts ill the tipt ol uy cJwiau made ia the small pwdw& 
amount provided for ill FAR Part 13. 

AJ..U.N V. BURMAN 

AdmWslrator Dcsip111 
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Appendix B. Applicable Federal Acquisition 
Regulation Subpart and Provisions 

SUBPUT U-ORGANIZATIONAL A.ND 
CONSULTANT CONFLICTS OF l1'rTEREST 

9.500 Scope ot111llpart. 

11ais suliplrl­
(1) ~ R:SpOllSl'billlies, &cnenl nales, and pt>Ce­

... tor ldcatifyiDa. cvaluuin&. llid resolvin1 orppjra­
doclll COlflicU o11nserec 

(b) Piovidea e.umples to assist CODO¥tin1 olficen ii 
applyWll ~ Nies and procedures IO iw1ividual COlllna• 

in& siawions; llld 
(c) lmplernm11 9CClion 8141 ol Ille 1989 Depauncni ol 

Defense Appropriation ACI. Pub. L. lQ0.463, 102 SCIL 
227()..47 (l9U) and Office ol Fedetll ,,__Policy 
(OFPP) Lenu 19·1, Connica or lntercu Policies 
Applicable IO Consublna. 

9..SO I Ddlll lcs.&. 
"Mlrtctin& coosuhan&• means any iadei>erldall coanc· 

a who furnishes ldvice, inronnat:bi. ~ or mis­
tance IO 111 oft'eror or any odler corunaor In suppon oldie 
prepanlioll or submission or Ill olJer ror • Oovenuneat 
coon::l by lhll oft'cror. All inclepeadal connclDr is DOt I 

martecin1 consulllnt whea rendcrint­
(1) Savic:er eacluded in Subpat 37.2: 
(b) Routine enpneerin1 and teehnical IJet'tica (ladl • 

inslllJalion. opcnlion, or mainrenance ol sys1e111S, ~ 
mcni. tcttw.e. cunponents, or flCililies): 

(C) Routine 1e,a1, ICWllial, audilina, and ICCOUllCUic 
tuVices; and 

(cl) TsUlin& JetVicea. 
"Orpnizational conl1ic1 ol inlaCSI" - !hat bec:a­

of other activilies or iclabonships widl ocllCI' penons, I per· 
soa is anable °' potentially anable IO render impanial 
assislancc or ldvicc IO die GovenllllCftl, or 1K penc111'1 
objectivity in pafooninc Ille c:onlnlCI wort is er mjpl be 
~ impUed. or I ~ bas a efair conipaili ... 
advantap. 

9.!02 App&cabDllJ. 
(a) 'Ibis subpan applies to connc:u with eilher protll ar 

nonpro(at Otpniz.alicns. includin& nooprolil orpniZlliont 
aaaed lar&ely ar wllolly with ~ funds. 

(b) ~ applic:abilily of this subplrt is DOC limiled ID lft'/ 
panic11i. kind ol acquisitioa. However, orpnizaliollll 
conl1icts ol inlaal IR lllOl'C likely ID OCCW 9 coacncu 
illvolYinf­

(1) Man..- suppon semc.; 
('2) ConsulllN ar ochel p-olessianal letVicec 
(3) ConlrlCIOr performance ol0t assislance in rechni­

cal cvalllllioM; OI 

(4) S)'Slems Clliincerin& and tedinical directioci "llrt 
performed lly 1 conlrlCtor dlll does DOC bave ovetlll
c:oanctua1 responsibility for dcvdopmen& or prodac. 
bOL 

(c) All oraaniulional conruca ol intercsi may result 
what fxtcn ~ Ill aallal OI pocallia1 confli:t of inter• 
csa oa 111 inslanC oonnct. or when die llllllR ol the wort ., 
be performed oa Ille instant connct cre.&ICS 111 1Ctual or 
pclClllill c:cnflic:I ol inlete&I on a fv1111e acquisition. ID the 
llUCI cme. XllDll resuiclions OD future ldivities ol the coo­
lrlClllr may be~ 

I . (~ Al:quisiUons 111bjoc1 IO unique qency orpniU1iona1 

conrua o1 in- JWlllea .... ududed flom lhe RIQWn· I 
mencs ol di.is~ 

9.503Wal¥9'. 


1\e llf:OCJ bead or • deslpec lllJ Wliw my aenenJ 

nlle or procedure ol ~ 111"'*1 b)' dcla1ninill1 dlll ita 

applicaDoa ii I panicular lilallioD ~ 901 be ID Ille 

Oovanmeol's lw All'/ reqlCll tor wliver lll1ISl be ia 

wrid•&, sllaJJ IOI foN lM Ul.elll of die coal1ict. Uld 

requires approval bJ die lleKJ MM or a desipce. 

>.&e«'I beads shall llOl cldepl& Wliver llldloriay below the 

level olbeld ola ~~-

9..504 COlltnctiD& olllcer nspoosilJWls 
(I) Usiae die pwal ralel. procedlns. llld Qamples in 

lhis subpln. coalnlCdn1 oll'lccn sllall Ulllyu planned 
aeqaisitioas in order .,._ 

(1) Jckauty and eval111rc ~lial Ol'J&nizatioaal 
conlliclS ol intatsl IS c.fJ ia lhe acquisition process IS 
pocsa'ble; llid 

('2} Avoid, llCllll'llize, « llliliprc sipif'ant potenlial 
conmcu bd'cn connca awmd. 
(b) Conlr.lelina otra::ers shoald omill die advice ol CCI.SI• 

9el and the mimnce ol ippql'iale lrdllical specialisu ill 
evalllllinc polClltial ccnflias llld in de\odopin& any neces­
wy solicil:ldon provilicN llld conlnCI dimes (lee 9.506). 

(c) BefOft i1sui11J a solicilllioo for a COllll'ICl 1111& may 
involve a si1nific111 po&eatial coonlca. the con­
tnctin& omccr mo recomlM8d '° 1111 ~ o1 die cao­
aaainc ldlvity I coane of ICdon for iaalvin& die c:oaOicl 
(tee9-'0IS). 

(cl) 1n ruJfillina !heir rcspoasa'bililies ror idallifyins anc1 
resolviq potelllial conflica, con111Cdn1 otricers should 
avoid CIUDD& aruiea:ssary delays. burdmsollle inlonna­
tion requiRmenls, llld ~ tlcc•nai•ica 1be coa­
nain& otrar's p!pneaa Deed be bma.Dy documented 
anly Yrhea a subsumive laue concam.s pocelllial orpni· 
zalional coallict ol inlClal uillL 

(e) Tiie COIGlc:lial aftier J11111 ...fie conll'lcl 10 die 
llppll'elll successful aftaw ... I cimftict ol inwela ii 
de&cnuined ID uisl 11111 ~ be ~ ar midpaed. 
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Before delaminina 10 'llilhhold awwd bad OD coof1ia o( 

Uu.etaa ccnsidentioos. lbe conlnClins ofti= shall nocily 
lhe cooaacta, provide lbe ~ lherd'or, IDd aDow lbe I 
CXll'lll'1ICUI' I reasonable ~ 10 respond. If the CCII• 
inains oftlcer flllda dial ii is ill lbe bes& interest o/ lhc 
United Swes 10 award die ccon::t DOtwUhslandinc a cca­
flict ot intaat. • request for wai- iball be sabcniaed iD 
llXOl'dance wilh 9..503. 1be waiver RqllCSl and decision 
shall be included In lbe QlNJ1Ct liJe. 

9.505 Ge11tral naJes. 
ne 1aien1 Nies ill 9.50S-1 dllOuP 9JOS-4 presaibe 

limiwioas oa concncains u Ille - ot •~1. neu· 
nlizin1, or midplin1 orpniwional coal1icu ot iniaa& 

111a1 inisbt odlerwile l1ill • die 1111ec1 situations. Soc1IC 
illu.smlive t.u.mplet UC ~ ill 9.SC.. Conl1icu 1111)' 

arise in situations llOl uprcssly covered ill lhis JCCtio9 
9.50S or iD 1be e.umples ill 9.SOS. Eada individual cco­
n::lin1 situatioa should be eumilled oa the basis ot ill 
particular fac:u and lhe ..an ol die propol9Cd CODlrla. 'J\e 
uen:i.9e ol commoa .-e. pld ~ lllCS IOlllld ~ 
Cluioo is requind ill bCJdi die decision OD wfledler I sipil• 
icant poc.cntial conflict Wsu and. iC ii does. die develop­
ment of an approprWi _, for resolvills iL Tiie cwo 
undalyin1 principla .. ­

(a) Preventin1 tbe ezistenoc of conflictin1 roles lllal 

misht bias a COllCJXl«'S judpneac aad 


(b) PRvendn1 unfU comp:O&ive ldvaniap. Ill lddi­

r.ioo IO the ochct sillladOlll descn"bed ia dlis subpan. M 


unfair competiti¥t ldY&Dtap nislS where a contnclOr 

competins ror awud ot 1111 Fedcnl COllO'ICl pc:tu ae1 


(I) l'roprielltJ infonnalioll (IS dc!ned ii ].1()&-4(j}) 
tlw was obtained Crolll a ao-n-1 oll'INI withoca 
proper authorii.alion; or 

(2) Source xJcaion infonnation (IS defined ill 3.l(M. 
4(t)) dial is lelCVlllt 10 Ille COllll'ICl but is not available D 
an competitors. lllCS sucll inlonnatioo would mist lhll 
connctor in obcainins die connct. 

9.505·1 Provldlas •71''., eastaeertas and tec:lllical 
dlnctloL 
(a) A contnlCUlr dial provides syJlenll aisifteerial llld 

ICChnic:al direc:tioa far a 1JS1e1!1 but does DOl bave oval.I 
conuactual iesponsibiiq fer ia dcvelopmenc. its intep 
lion, assembly, and dlecliDal. or itl poduction shaD llOl (I) 
be awarc!Cd a conlnt::l to supply lbe S)'SWll or any or iu 
majar componencs or ('2) be 1 subcoanct« or consult111 
to a supplier or tbe system °' ID)' of iu major 
componencs. 

(b) Sys1m11 enpneain1 includes a combillllioa ot • 
SWltialJy all ol the followinc IClivitiel: dacnninifls speci­
ficatioas, ideatif)'inl and resolvia1 iaterflC& problaas, 
dcvelopin1 teat requinmeall, evalutin1 &est data, and 
supavisin1 desip. Ta:hDicll diRaiae includca I c:oralli­
rwioa ol subaanlially all ol Ille roaowm1 ICtivilies: de'ld­
opin1 wart SlllelDeDCI, deeerw&ininc ...--S. direclilc 
other C011111CIOn' op:raicm. lllCS lelDlvias loeCllllical CQDo 

tro¥ersiea. !Ji perl'orminl !Ilea lldivilies. a contnlCIOr OCQlo 

pies • hisJlly inlluentill llld lapoasible position iD dew· 
minin& I sySlelll'I 1laic CGDCept:I and SllpCIYisinl dleir ­

cutioo by other coocnc:&on. Tberel01e this cootnc!Ot 
should noc be ill a posilioe 10 make docisions favorins ill 
OW11 products or cai-bilities. 

9.505-2 Preparins specil'lcatloas or worll sUtcmt111S. 
(aXI) If a coolraelor ~ llld furnishes complele 

spcciflU!ions coverins llClllekvelopmenta.I itemS. '° be usa1 
in a competitive acquisilioa, dial cain::ior shall DOC be 
aDowed 10 fumUh dlele itans. eidler u a prime contncror 

or U I IUbcOCltnclOr, (Of I rus.onable period Of time 
incllldillJ. at led, die dinDoe ol the inilial production 
COlllJW:t lbis rule shall llOl applr .,_ 

(i) Coacraaon lhll finish • ~ rcquesa 
specif'ICllioas or elm n:prdins a prodocl Ibey pro­
vide. eYeD tboaP die spaciflcarions ar dlla may Ila~ 
beea paid for ~ or ill die price ol lhe prod· 
Del; Ol 

(Ii) Silll&lioas ia wlaid1 COlltrllCIDl'S. 11:tia1 u 
induslry ~ves, Mlp Oovaaiacat ~ 
prepare, refine, or coordiD&ce speeific:ations, 
resardlw of S0111Ce, provided this usisianc:e is 
~ and CIOllU'Olled by Ciovernmeal l'qn$CIUl­

IML 
('2) If a sinsJe QOllll'aaar drafls complae speeific:a­

lioas ror -4ndopmelltal equipmea&. ii should lie 
diminaled ror a IQJOlllblc lime rnn compelilioa ror 
producUoa based Oii die specillcalions. 1\is should be 
d()lle in ordct 10 a~ a sitmDoa In whidl lhe concrac­
ior ccu1d dnft specil1cadons ravom1 ilS OW1I produas 
or capabilitiea. I• th.is w11 &he Cloveniment cu be 
ISSlnd ot 1Clbn& anbi&sed ldvic& IS to die COlll.Clll o( 

tbe specificatiou and CH avoid allesatioas or 
&\"Orit.ism in the award ol p-oduction concncts. 

(3) Ill devdopmeot W<rt. ii is normal 10 selcc:I rums 
Iha! have done lbe most ldvanud wort in the field. 
Thea rlt'lllJ C111 be expecsed IO desip ud develop 
ln)QDd dleir OW8 prio( lalowled1e. Dewlopmenl CCll­

lllCIOlt CM hquendy l&lrl produdioa ar1ier lllCS more 
~Jed&ably "* firms - did DOl ~ in the 
deYclopmenl. and Ibis can all'ec:t die lime ad qua1ily ot 
productio1, botb of wbicla are imporunt to !he 
OovanmeaL !Ji 111111y illSWICa the Qovaumetll may 
laM rinalad the develqJmcnL Thus. wlliJe die devd· 
opmeat conll'ICllll' m a compedd¥t advlnla&C. ii is an 
lllllvoidahle ooe lbal is DOC c:onsideml llllair: hence ao 
pobl'biUoa should be impoecl 
CbXO If aCOlllraClor ~ or misa ill JRPIMJ. a 

wort Sllllelncal to be med ill campailively acquirins a SY'" 
tall or 1C1'¥ice1--« provides llllaill leldiDI direc:dy, in· 
dicllllly, and widlout delay IO 11112 I wart~ 
coatnclDr may IOt tapply die .,,_, 1111jar c:omponenas 
of die rysiet11. ar die ICrVicea mlca-­

(i) k ii Ille sole IOlllCI; 

(ii) k bu ,.nicjpaled ia tbe development and 
delip wort: • 

(iii) Men .. ODe ---=a - been in"Olved 
in prqsin1 Ille wart ...... 
(2) Aseaciea should eonnally prepare lheit owa 

wort SUttmellll. Whee --- assisaanoe is -­
my. die COllll'lf:D lljpl oflal be ill I position IO (IYCI' 
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iu an produc:u or cac-bili&ies. To oYaa:me die possi­
bility o( bias, contnetcn IR p:oiu"bileld from suppl)'inl 
a l)'Sll::ID or JCrVic:a acquired oa die basis ol wort Sile· 
menis pow\111 OUl ol lheir icM:es. unless ~ ill 
sub~ CoXll o( Olis JCCtiall. 

(3) For Ille re&SODS siwn in 9.50S-2(a)(3), DO proia• 
bi lions IR imposed Oii developmeal and desi Ill COl!ll'IC• 

IOCS. 

9.50S-3 l"nMdlll1 ted111kal enJDllSoll or adYboc'7 ud 
assislaD« services. 
ConlTICU inwolvin& (a) leehnical evaluations ol ocbct 

cooD'IClOn• oll'en or products or ('o) adviJ«y and ISSif. 
wice seMces (tee 37.201) shall DOI pnuaDy be IWwded 
10 1 con1ractor that would evaluate, or advise tbe 
Oovemment concemin1. iU OWD products or aaivilies. or 
I/lose o{ I COOlpeOUlr, withoul proper safquards IO ensure 
objectivity and prouct lhe GoYanmen&'s inlm:SIS. Ill lhil 
connection. consult OMB Cirtuls No. A·llO, Ouidelines 
Cor the Use ol Advisory and Assiswice SuYices. 0FPP 
Policy Lcaa 89-1, Conllia ol lnlUal Policies Applicablt 
10 Consulwits. and implcmentin1 ~ reculalionL 

9.50~ Obtalnln1 access to proprlelal'J lnfonudo&. 
(1) When a conlrlCI« requires proprieiary W<XUlllioa 

Crom ochen IO perform a Oo~ conn:t llld c:an ­
lhe lcvenae al die conn:t 10 obcain il. die c:onC'ICIOI may 
gain an wifair competitive advan1.11e unless 1est1 iclio11s n 
imposed. These restrictions proiect lhe Wonnalion and 
encourage companies IO provide it when necessary Cor coo­
uact perfonnanc:e. They lie not iNended IO prOleCl llll'or· 
mll.ioa (l) Cumished YOlunwily wilhout limiwicns oe lu 
use or (2) IYlilablc IO die Oovamnc:nt or cCnlnll:IOI fJOm 
ocher IOIS'Ct4 wilhout res1lic:Uoa. 

(b) A connctor lhlt pins ecccs.s to propriellry inlor· 
mation of ocher companies in puformin1 advisory and 
assisunce services Cor die Oovc:rnment must apee with lbe 
oc.het companies 10 prOleCl lheir infonnllioa from ­
lhorized use or disc~ Cor as Ion& u it remains propri­
ewy and ~ Crom asinc die information for any pur· 
pose oc.het tblll Iha& Cor wbidl it was fumished. 1bc COO­

traelinl oft'ICa' shall obWll copies "' dlese l&J'CCl'llCllll llld 
ensin ltlAl !hey are properly e.uc:ucec1. 

(c) Contracton abo oblli• propriewy 1114 IOlll'Ce 
~ Wonnali<ID by acquirina lhe terYica ol IDllbl· 
in& consultants wbicll, if ased ill c:onnectioo widl m acqai­
si lion. may 1ivc Ille contnclOI' u unfair competitive 
ldvan111e. Conncun should mae inquiries ol lllllbt· 
in& consulWllS IO - Iha& the IDlrkelin& consullalll W 
prvvided no llllf• compcdtive advancap. See die c:eni6­
c:alion required for conncion lllCI aiartmn1 consulllllll 
in lhe provisioD 11 S2.20P-7. 

9-50' ProcedanL 
(1) If informalion coacemin& pospec:tive COllll'IC10rl ii 

necessary IO iclent.ily lllCI cvaluate potaitial cqanizadonll 
coallicts of incuell or ID develop recommended actiou. 
and DO orpnizalional conftictl ol iDlerell cenificall:s ba'V9 
beca filed connctin& olklers should lint seek lbe lnror· 

and lhe blowled1c ol penoanel willliA Ille cootrac ti n1 
olric:e, ocher eonll'ICtill1 officu. die CO(Di.unl conlrla 
ldminislratioG and audi.I eairitiea and otric:es concerned 
wicb caunct l1nancinJ. Noo-Oowrnmcnt ~ include 
publalions and CXlllllDClciaJ ICfVice&, such IS aed.it ratinl 
9C1\'icea, aide and financial joamall. and business directo­
ries and~ 

('o) If die connctin& otl"ICU decides dial a panicuilr 
acquisilica inwolvea a lipi&lal pocenlial orpnizarional 
eoal\ict ol inlUCSt. Ille c:ontT1Ctia& oll"teet sbaD, before 
imlina lhc roliciwkln, submit for approval IO lhe chJet ol 
Ille coainctin1 ofticc (unless • lli&flcr level ofticial Ls des· 
ipled by die aaency}­

(1) A wrilWI analysis, inc:ludin1 a recommended 
axne ol aaioo ror aYOidiD&. DCQllalizins, or miliptin1 
die contlicl. based Oii lhe &cneral rules ii 9.50S Cl Clll 

anochc:r basis llOl expressly swed in dial teeUon; 
(2) A draft roliciutlon pvvisioo (Ke 9.507·I); and 
(3) U appropriaie. a proposed conttact clause (see 

9.507-2). 
(c) The approYina ollicial ~ 

(I) Review lhe c:onlraelin1 otrica's analysis and rec· 
ommcnded coune of action. includina Ille dn!t provi­
sion and any proposed clause: 

(2) Considu tbe bcnclits and delriments IO tbe 
Clovunaicnt end prospeaive connc:tors: Ind 

(3) Approve, modify, or rejea lhe ~lions 
ii wrmnc. 
Cdl ne conlJ'ICtina olficer s1ta11­

0 > Include lhe approved provisioa(s) and any 
~ clause(s) in lhe soliciwial or Ille contr&Cl, or 
boclt: 

(2) Consider additional informalioD provided by 
prospeclive connaon ia l'CllpOllX IO die IOlicitatioa or 
durin& nepiltionl; 

(3) Belen awardin& die concnct. RSOlvc die conllict 
or Ille potential conllicl ii a illlllllCI' c:onsis1e111 wilb die 
approval or Olhc:r direc1ioD by die head ol die COllll'ICt• 

inc IC!ivily; Ind 
(•) JleWD aD caUl"ICllCI •bmiuecl in accordance 

witb die provisions at S2.20'i·7 and S2.209-I in die coo­
rna Ille. 
(c) Ir, durin1 lhe etreaivc period ol Uly rcsiriction (sec 

9J07), a caunr:tin& otra lrlllSfen acquisitioo responsi· 
billiy ror die i&em or sy11a11 in'IOlved. it shall DOCify Ille 
IU.XCSSOI' conaw:iin& olra ol die l't.1lriclioD, and MDCI I 
copy ol I.be conll'ltt undu whicll Ille restriction wu 
imposed. 

U07·1 Solld1ado9 ~ 

(I) ~ indialtd ill - pllelll Nies ill '"°'· sipift·
cant poc.enaal orpruz.aDonal coallica ol inla'eSl ll'C .... 

mally ruolved by iaq)olina IOGIC iemlill, IWOP'ill& ID 
lbe Ullll'C ol Ille conl1icl. 11po11 lk CIOllll1CO's dip'bilily 
ror fuwrc C011D'11Cts or 111bcollnca. TileRlore. aft'eclld 
IOlici&ations shall contaia I provisioD .._ 

(I) lllvilc:s otlerort laemim ID dlis 9ilbl*C 
(2) SllLc:S die .,_ ol die polellDal conllic:t • _. 

by the conll"ICti!ll o«rx:.: 
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(3> stalej 111e llQR ol lbc proposed resna apoa 
fullll'C cmtractt activilie$: and 

(4) Dependin1 on lhe nann ol lbe ecquisilial. siaa 
whethct or llO( 1he lm1IS ol 111y proposed clau9c and lhe 
applicatioo oC this subpln ro lhe caunct are subject ID 
nqotialioa. 
(b) The COlllTICtins officer shaD lnscn lhe provUioo • 

S2.209· 7, Or1anizatio111l Connicu of lnteiut 
Cenifica~, Consulllllts. ill IOlic:italioas. ocher 
than sealed bids, if the conll'Kt amount is expccled to 
exceed $200,IXXl 

(c) The conll"ICtin1 olf"icu shall iNert the provision • 
S2.209·8, Or1anization1l Conmcu of Interest 
Cenificaic-Advisory and A.ssiswlce Sctvices. in 90licila­
tions ror advisory and assistance semu. if the COftll'lCt 

amount is ci.pected to exceed ru.ooo. 
(d) The provisions required by~ (b) and (c) ol 

this subscclioo shaD noc be used in solicilalions for­
( I) Services eiteluded in sectioa 37-20'; 
(2) Routine encineerinl and technical ~ (sucll 

as installatioa, opcralioa or mainlallllCe ol syS1e1111, 
equipmenl. IOCtwve Qll1lponera. or r.cililia): 

(3) Roolioe lep1. ICIUlrial. audilinl llld accounlins 
services; 

(4) Trainin& services; and 
<S> Services rendeRd in COMCCtian widl inldliaaa 

.:tivilics lkflned in ICCDOD 3.4(e) ol ueclllive Order 
12333 or a comparable lkfmilional ICClion in Ill)' succes­
sor order, or in c:onnection wich special~ propwns. 

9.507·2 Coatnct ell-. 
(a) II, • a condilion ol •ward. die COlllnl:IOl's ell&lbiJi­

1)' for f11111re prime c:oonct or subc:onncl awards will be 
restricted or the contraetor mast •sree to some odler 
rescraint, the soliciwioll shall conllia 1 proposed claua 
thal specifics boch 1bc nabll'e and dWllioo ol die proposed 
resvaiM. 1be conll'ldin1 officer sbaU include the clauJe ii 
the COl'lll'llCl, finl ncs<>Qalinl the clamc'I final lenU wida 
the successfal otrcror, if It ii approprillC IO do so (sec 
9.506(d) ol lhis subsection). 

(b) The rall'lint imposed by I clamc shall be limited IO 
I fixed term ol rea.scnable cbuion, suft"JCient IO a'WOid the 
cin:wnswice ol anlair c:ompaili"9 ldvaniasc or poalill 
bi& This period YlrieL II mjpl end. for eumplc, wbal 
the fvst produc:lion COllll'ICl sins die conncurs speaa. 
calions or ~~ it awwdld, or it misfit cxsend 
tlvou&b the cntn lll'e ol a ~ rar wbidl the COllll'ldOr 

bas performed systanS eosmeav. llld ledlnical din:clioa. 
la -.Y CUC., lbe iarriclioe lhal l!*ify tamizlllioa bJ I 
specific: dale or lpoB die OCCUll'&llCC ol U identifiable 
c~ 

'.JOI lumpl& 
ne cump1a ill ~ <•> lbloaP ro followiq 

iD-- simllions ill wbidl ques1ionl concemiDs orpni· 
wiollll coaOic1s ol incaal 111r silo. 1\ey an IOI Ill 
iDclalM. i. ... inlCllded to 11e1p 111e coancuns olim 
9"Plr Ille ,_... rulea la 9..505 to ildividml CIClllll'ICl .... 

ticm. 
(I) Compaar A qreea to prowide sysvas cnpneerins 

and lllChni:al diRcUom b die NayY Oii die powerplaia for 

a IJ'OllP of submllines (l.e~ IUl'billes, drive shafu. pro­
pel)cn. &). Company A sbould not be allowed 10 supply 
any powcrplaal componenu. Compuy A Clll, however, 
supply components d die submarine 1llVdllcd 10 lbe pow· 
crpianl (e-&~ fire control, 111vipbon. etc.). In this example. 
the system is tile powcrplanl, DOt tbe submarine, and tbe 
ban on supplyins components is limi led to tho$e fa the 
sySlt:lll only. 
. Cb>, Company A is !he sysiems enpnccrin1 and lb:hnic:al 

direction COOll'ICla' for sySlelll X. Afr.er some pro~ but 
bclore completion, the sySIClll is canceled. Lai.er, syuem Y 
is developed IO IChieve tile same purposes as sysu:m x, but 
ia a fundamenlllly dilfemu fashion. Company B is Ille 
~ encinoerinc IJld technical direction contnC1CJr far 
rysitm Y. Comp.ny A may supply S)'SIClll Y or iu C001p>-(c) Company A de-.oelopl De'W e1cc1ronii: equipmc« and. 
as a resalt ol this developmeni. prepares specifJCatioos. 
Company A may supply the equipme111. 

(d) 'X'f!- Tool Company and PQR Machinczy Company, 
rcpresenan1 Ille American Tool Institute, "'ort under 
Governmellt supervision and COllll"OI to refine speciflca. 
tials or to clarity die requirement1 ol a specific acquisiti<n. 
1be3e CX1111pmies may supply the i1em. 

(e) Bdore • ADP equipmcot ac:qaisilioa is conduct.ed. 
CDO!pmy A is awuded I CO!nct ID pq>ll'C dara .,._ 
spcciflCltions and eqaipmeat performance aiteria 10 be 
ll5Cd • die besis for lhe equipment compelitioll. Since 1be 
spec ifICltioos are the basis for seJectioa ot commercial 
IMrdware, I pocenlial eonf1ict of inleRSl exists. Company A 
sbould be excluded Crom 1be iailial foDo"'~ ADP bard· 
Mre ICqllisitim. 

(I) Company A tt.CCives I COlllrlCl IO de.line die cleailed 
perfc:nwx:c chncletisiics a.a ~ wiD ~uirc for pur· 
chs1a1 rocket fae11. Compa.ar A bu 101 
dcvclopcd die particular fuels. Wben lbe deflllilion COllll"ICl 
11 rwvded. ii is elem' ID boch pmtics thlt the llCDCY will 
uc Ille performanu cbanclaistic:s arrived at to choose 
com~ a cooncrcr io develop or produce die fuels. 
Compmy A 1111y noc be awarded this follow~ c()llll"IC&. 

(I) Compuy A m:ci- I COl'ltnlet 10 PRP1R I delliJcd 
p&ll b ICicnd& Ind lldtnlc:al tninin1 ol • apney'• ,.. 
IOMsl .. lllgall • curricullll'I 11111 Ille llCllCY cndcncl 
Uld inarponla ii U NqUel& b poposals ID ilAIUtioas 
ID ~ llld c:onduc& N lrlillllc- Compey A 1111 .. 
be ._.., I c:oon:t IO conduct die lrlinia&­

o.) C'anpuJ A ii lelec:led to llUdy the • ol latell II 
CIOl9•Mlc.adoaa. n.. llCllCJ ialends IO ut !Mt flrw 
.... -' la tile lkkl Nb pn>prietlrJ illtarm.mc. 
1..-ilaW. IO Cotnp117 A.. TH eoatnct •Ht rtqaln 
0....,. A to (I) CllW lnlO apemalU widl the# &ms D 
proca:t Ill)' propriewJ intonnadoa Ibey provide and (2) 
rcbU from II.Sin& dlo inlonnalioll ill supplYin& luers D 
IM 0o¥Cmment or for ur pul1IOSO odlet dlaa Illa& far 
...tld ll was inlCllded. 

(I) Ni 1CU1CY Illa& replllCI 111 industry Msha ID de~ 
I rysaent far evaluatin& and proccslnl lia:n.se mpp'icationl. 
Contrxtcr X M.1111 develop die l)'ltem and proceu die 
ipplicadons. Connctar xshould be probibiled 6olll ~ 
M I oonsullllll IO MJ ol fie ..,.,iicanll cbinl Its period ol 
pcrfamance and b I reuonabic period lhaeal'llr. 

http:lia:n.se
http:illtarm.mc
http:Compa.ar
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52.20f·7 Orcaalutloaal C..ntcll of lnlenst 

Ccrtlftcaee-Marltellnc Ccimoa.nll. 

AI. pelCll"bcd 1a 9.SOM(b). 1mat 111e ronov.·Uia ~ 


sioa: 

OROANIZAllQNAL CONJU:TS OF INTEREST 

CERTIFICA~CONSULTANTS 

(NOV 1991) 
(I) Dtjl11itiofll. 

(1) "Matelln& ccnsullllt' - any lndc~ 
C:OOlraCIOr no funiisllca ldvlm, ..,_lioa, dirt:dim, 
or 1$$1.stance IO ID oll'aar ar .,lfact c:ootraclOr in .,. 

port of the prcpll'llioa OI Mmiaioa ol 111 olJcr for I 
Oovetnmeftt c:onm by dill oll'aw. Al. indepcndall 
Concractor is not • mmtelilc consultant whcll l'Cllda· 
ins­

(1) Scmcea uchided iiFAil l7.20(; 
(u") Routine enJlneuin1 and ltdlnical ICtYica 

(such II muJlalicn. opcnlicn, or inalJllmn:e ol .,,. 
ICmS, equipmenl, IOftwart, componena. or rdliea~ 

(Iii) Rouline lc11I, ac1aarlal, 1udi1ia1, ud 
ICtOUlltina savicel; Cl' 

(iv) Trainln& ICrYice&. 
(2) Orpniutiooal coollitl ol intma -. thal 

beauso ol o4het activities or relationship widi ocllct 
penons. I pelSOll Is unable or poctutially ll\lblc IO iat­

clet impartial atSistanu 01 llhioe IO 1he <Jover--. ar 
lhe pcnon's objectivity in pcrfonnins the~ wort 
is OI micfll be Olheiwisc lmplind, Cl' I ~ has a 
unfair compccilivt advanlql. 
(b) An Individual or nna that employs, relalns, « 

engqet ooncractually one or mm martedn1 oonsabW ill 
COMCClkln wida a COOlrlCt, shal sulJmit IO die COlhCtiq 
ollica, wilh ~ to each lillltetiJll oonsuhant, Ille ca'· 

lif"aleS dcsaibcd below, if the individual OI firm is llOlificd 
Iha! ii is lhc ~ IUCICeU(uf oll'mir. 

(c) The catif"IClle' must~ 1he followiDc: 
(I) The name ol the IFllCJ and the 1wnbcr ol 1he 

90licitalion in question. 
(2) The name, liddre&1, ldqlhollc nlllllber, llld (eclet. 

al llllpa)'G' identification llmlbet ol the markelil& COll­
sulWIL 

(3) The name. lddRs.t, llld ldephone aumla ol • 
respon51'ble ofrlOCI' OI cmpla)u ol the awtetiral COll­
sultant who has pcnonal bowlcdse of lhe inarkeliq 
consultants ln'VOlvcmenl in Ille oonlnlCt. 

(4) A dcac:ripliOll of die llllft ol die ICtvica iat­

deted by or IO be raidacd bf die mmt~ COllSllllUL 
(S) Tbc lllJDC, address. .S IClcphooe llUlllbcr oldie 

clicnl or ctiemb, and !he-"'·~amca Or 
employee of the martetiq C011SUl1111l wllo is bowl­
edgt.able abcMil the la'Yica provided IO aicll dicnl(a), 

and. ~ ol the - oldie lelYita RDdend 
Ill sudl clleet(s), If, .... • Wormaliai poridocl ID 
the Conlnlelllr by ... ...,.... CUISUllllC. any llllbt· 
ina consulllllt Is lllldt:rffta...... ·~ lllOlldls peced­
ln& the ... of ... ccnl....... readetcd ICrYieea 

.............,......,.._...,._.,, ...,....,"'­
.,.._ 

it.speetinl die same subjecl IUllcf ol fie inSlalll 9Jlicl. 
lation, or diftdly relalinl mIUCfl IUbjecl aalMI, ID die 
Oovemmeat Ol IDJ ocher ... (illcludlas 1117 fordp 
~Ol"penm). 

(6) A llalelDelll that die ,a.. wbo ..,. die ca1ifi. 
Clle for 1he pimo C-Olllnlellr .. Wonned die ..tes­
ln& consullaDl ol lhe ul*-ofSulJpln t.S and Ofllcc 

olFedenl PIOcul-aPolicy Leaer 119-1. 
(7) 'l1lo sipa111re, 111111e, lille, employer's -e. 

ldclnll, and aeleplloae 1111111ber ol tile i--s wbo 
liped die c:stiflcMil for badl die ...... -=ceaful 
o«crar 11111 die mmUdq COllllllla. 
(d) Ia lddilim. die 1111*'* succeaful aft'elar mil for· 

wlld IO Ibo Coalnctiaa Officcl' I cenmc. liped by die 
llllrkeliq COllRllam dlll Ille marbdn1 COlll1lllant 1111 
been 1Dk1 ol die ailfmce ol Subplrt 9.S and 011ice of 
Fednl PrOCiiiW Policy Leaer 119-1, and Ibo ..atina 
-11111& llll llllde inquiry, and IO Ibo bal. ol die coasal­
lmll's blowledp llld belief. die c:amallanl 1111 pnwided DO 

aaflir compeliliw ldYlalap ID die prm. Ccanaar widl 
1apec1 ID die ava. ftilldll'Dd or 111 be mndcnd ill caa­
nectiCll wida die !IQl!cilllion or 1bll my mflir c:ompccilM 
adVlllllfO dllt. IO die bell ol die -111al's bowledp 
and belief, does or may exist, 1111 been dilclosed 10 die 
~- . 

 

(e) Fllihn ol die o«crar to povide Ibo ceniJblioal 
may raall in die o«enir beiDs determined iDeli&ible for 
nanL Misrepraealllioa of any fact may .-II ill die 
........ ol pelllltia lllDcilled wida l'allo c:crlificllioal 
or such Olher provilicm pro¥ided for by law or leplaliQa. 

(End ol piovisiml) 

52.209·1 Or1aah:atl0Hl Coanlcta of Iatere1t 
Certlllcate-.W"'°'1 ud Alliltuce Senbi. 
As pacribed ill 9.507-l(c), imcn die followiq pvri ­

sicm: 
ORGANJZATIONAL CONR.ICJ'S OF INTEREST 
CER11FlCATB-ADVISORY AND ASSISTANCE 

SERVICES (NOV 1991) I 
(a) "Orpnin•ioNI c:oaJlict of interest" - dill 

._ ol Olher aclividea or ~ willa odicr p«· 
-. I per.- is anable or pocenlially ambla ID nmder 
impmtill aailllDce or ldYice to Ille Oovanmearo « die 
penan's objcctivily in pcrfarmins die cmn:t wm is or 
mipa be odlerwile impaired. or I perDI 1111 a anWr 
compelili¥e advlatlp. 

(b) An o«eror llOlified dlu ii • die llll*'lilll SDCCellful I
oll'aa' an povide die catificalc deaibed ia J*lllapb 
(c) oldU provilima. 

(c) Tbc ccni.liclle maa Cllllllia die roDowina: 
(1) NmM of die qeacy and lbc lllllllber oldie solici­

lllioa in qacllim. 
('2) Tiie -. lddress. telcpboae number, llld Ceder· 

al cupayer idcnlitalion number of die 1pp11a1 suc· 
ceafu1 o«crar. 

(3) A desaiplion ol die 1111111e ol die servia:a rm­
daed by or to be lmdcnld Oil die inmn& coan:a. 
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(4) 'J1lc DI.Ille, addrm, lelephone DllJlba or Ille 
cix. or clicol(s). a ~ al die ICl'Vica readcnd 
IO 6c prcvioos clieilt(1). .. die - of I iaplllSl"bk 
olrlllll' or employee ol d1uft'eior wtio 11._,led&eable 
lboal lbe ICIVica rellded 10 eacll client. il ID die 12' 
lllCl'llN pu.cdin& die dire " die CICl1i&allall. tcrri:a 
wue rudeted 10 die OovcmicM or IAJ oOicr c:11e81 
(includin& I fordp ~ OI ~)~ 
the same subjecl 111au ol tie lnslllll tollclu• or 
direcdJ reladn& IO adl subjecl llllllU. 'ne llClq llld 
contnct aunibcr under ~fie ecrvlcu - Ro4nd 
lllUU Ibo be Included, W~ 

• • ..,._.,....., .,.._.._,,Mi,.W•r"" _.,.......-. 
(S) Altl~ 1hM die pnca wbo sip fl6 ada. 

CllC bu mlde lnqaky lllCI Mo IO Ille belt or .U OI W 
tnowledp and bdlel. DO .-J or p:Ulldll conlilS ol 
laieresl or uralr comped'"8 ldvanll&• als&a wl6 
respecl IO Ifie ldvbcly and mblanc:e .mca IO be po­
vided In coancctlai widl !he ilsWlt coolnlCt. or lhll •J 
ec.wal or po1t11llal conl\icl o(ht:IU or unfair~ 
live ldvanlqe Iha docs or 11117 c.1bt willl ~ ID die 
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Appendix C. Contracts Reviewed 

Contracting Activity Contract 

FAR 52.209-7 

Re'1uired in 
Solicitation Included 

Certification 
Obtained 

FAR 52.209-8 

ReHuired in 
So citation 

Certification 
Obtained Included Amount 

(millions) 

Army Armament, 

Mumtions, and 

Chemical Command 

DAAA09-91-C-03411 No No No No No No $ 0.89 

DAAA09-91-C-04861 Yes Yes No Yes Yes Yes 0.34 

DAAA09-91-C-07362 No No No No No No 0.25 

DAAA09-92-C-03301 Yes Yes No Yes Yes No 0.94 

DAAA09-92-C-03591 Yes Yes No No No No 0.66 

DAAA09-92-C-06931 Yes Yes No No Yes3 No 0.06 

DAAA09-92-D-00021 Yes Yes No No No No 2.72 

DAAA09-92-G-00012 Yes Yes No Yes Yes No 6.79 

DAAA09-92-G-00031 Yes Yes No No Yes3 No 2.75 

DAAA09-93-C-00431 Yes Yes No No No No 1.35 

Army Commumcauons­

Electronics 

Command 

DAAB07-91-C-J2592 No No No No No No 0.48 

DAAB07-91-C-J5224 No No No No No No 0.40 

DAAB07-91-C-L0061 Yes No No No No No 9.25 

DAAB07-91-D-F0051 No No No No No No 115.00 

DAAB07-91-D-L2511 No No No No No No 0.75 

DAAB07-92-C-K5055 Yes No No No No No 0.67 

DAAB07-92-D-B2641 Yes No No Yes No No 0.25 

DAAB07-92-D-C755l Yes No No Yes No No 0.20 

DAAB07-93-D-B755l Yes Yes No Yes No No 1.09 

DAAB07-93-D-U0121 Yes Yes No No No No 90.00 

Defense Supply Service­

Washmgton 

MDA903-91-C-00202 Yes No No No No No 0.39 

MDA903-91-C-00882 Yes No No No No No 0.10 

MDA903-91-C-01782 Yes No No No No No 0.35 

MDA903-91-C-01791 Yes No No No No No 4.50 

MDA903-91-D-00206 Yes No No No No No 0.26 

MDA903-91-D-00266 Yes No No No No No 11.74 

MDA903-91-D-00304 Yes Yes No No No No 1.56 

MDA903-92-C-01711 Yes No No No No No 0.53 

MDA903-92-D-00116 Yes No No No No No 5.40 

MDA903-92-D-01084 Yes Yes No Yes Yes No 3.59 

See footnotes at end of appendix. 
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Contracting Activity Contract 

FAR 52.209-7 

Re9uired in 
Solicitation Included 

Certification 
Obtained 

FAR 52.209-8 

ReHuired in 
So citation 

Certification
Obtained Included Amount 

(millions) 

Naval AII Systems 

Command 

N00019-91-C-00031 Yes No No No No No $272.94 

N00019-91-C-00685 Yes No No No No No 29.57 

N00019-91-C-01251 Yes Yes No Yes Yes No 11.08 

N00019-91-C-01455 Yes Yes No Yes Yes No 4.35 

N00019-91-C-01602 No No No No No No 4.86 

N00019-91-C-01901 No No No No No No 206.29 

N00019-91-C-01965 Yes No No No No No 61.72 

N00019-91-C-02075 Yes No No No No No 43.90 

N00019-91-C-02241 Yes No No No No No 0.68 

N00019-91-C-02351 Yes Yes No Yes Yes No 1.73 

N00019-91-C-02471 No No No No No No 66.45 

N00019-91-C-02622 Yes Yes No No No No 7.42 

N00019-91-C-02771 Yes Yes No Yes Yes No 0.53 

N00019-91-D-02601 Yes Yes No Yes Yes No 9.61 

N00019-91-G-02641 Yes No No No No No 7.09 

N00019-92-C-00481 Yes No No No No No 0.89 

N00019-92-C-01601 Yes Yes No Yes Yes No 1.52 

.;:... 
w 

NOOO 19-92-C-O 17 52 Yes Yes No Yes Yes No 7.33 

NOOO l 9-92-D-00094 Yes No No Yes Yes Yes 6.07 

N00019-93-C-00101 Yes Yes No No No No 2.97 

NOOOl 9-93-D-00092 Yes Yes No Yes Yes Yes 0.38 
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Navy Regional 

Contracttng Center, 

San Diego 

N00123-91-C-51421 No No No No No No 0.72 

N00123-91-D-50871 No No No No No No 3.19 

N00123-91-D-51182 No No No No No No 3.00 

N00123-91-D-51251 No No No No No No 1.17 

N00123-91-D-51742 

N00123-92-D-50571 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

1.20 

3.30 

N00123-92-D-50941 

N00123-92-D-52071 

Yes 

Yes 

No 

No 

No 

No 

Yes 

Yes 

No 

No 

No 

No 

1.02 

6.31 

N00123-92-D-54911 Yes No No No No No 2.28 

N00123-93-D-51541 Yes No No Yes Yes No 7.12 

See footnotes at end of appendix. 



Contracting Activity Contract 

FAR 52.209-7 	

Re9uired in 
Solicitation Included

Certification 
Obtained 

FAR 52.209-8 >
"C
"C
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ReHuired in 
So citation Included

Certification 
Obtained Amount   

(millions) 

Arr Force Aeronautlcal 

Systems Center 

F33600-91-C-Ol 102 No No No No No No $ 0.79 

F33600-91-D-02761 No No No No No No 2.90 

F33600-92-C-00871 No No No No No No 1.69 

F33615-91-C-l 7112 Yes Yes No No No No 2.40 

F33615-91-C-18014 Yes Yes No No No No 3.83 

F33657-91-D-00574 Yes Yes No No No No 14.50 

F33657-91-D-21644 Yes Yes No Yes Yes No 24.00 

F33657-91-D-22364 No No No No No No 4.50 

F33657-92-D-2171 l Yes Yes No No No No 2.20 

F33657-93-D-20352 Yes Yes No No No No 16.46 

A1r Force Electromc 

Systems Center 

Fl9628-88-D-00161 No No No No No No 20.77 


Fl9628-90-D-0001 l No No No No No No 17.73 

~ 
~ 	 Fl9628-90-D-0007l No No No No No No 0.78 

Fl9628-91-C-00772 Yes Yes No Yes Yes No 14.86 

Fl9628-91-C-00882 No No No No No No 69.90 

Fl9628-91-C-00925 Yes Yes No Yes Yes No 1.56 

F19628-92-C-00062 Yes Yes No No No No 6.37 

Fl9628-92-D-00096 Yes Yes No Yes Yes No 2.49 

Fl9628-93-C-00362 Yes Yes No No No No 34.02 

Fl9628-93-D-00251 Yes Yes Yes No Yes3 No 19.04 

Advanced Research 

Projects Agency 	

MDA972-90-C-00674 No No No No No No 4.18 

MDA972-91-C-00135 Yes No No No No No 0.90 

MDA972-91-C-00305 Yes No No No No No 1.32 

MDA972-91-C-00532 Yes Yes No No No No 1.45 

MDA972-92-C-00085 Yes No No No No No 6.21 

MDA972-92-C-00202 Yes No No No No No 0.60 

MDA972-92-C-00295 Yes Yes No No No No 2.09 

MDA972-92-C-0042l Yes Yes No No No No 0.15 

MDA972-92-C-00485 Yes Yes No No No No 0.32 

MDA972-93-C-00032 Yes Yes No Yes Yes No 7.62 

See footnotes at end of appendix. 



Contracting Activity Contract 

FAR 52.209-7 

Re9uired in 
Solicitation Included 

Certification 
Obtained 

FAR 52.209-8 

Reauired in 
So citation 

Certification
Obtained Included Amount 

(millions) 

Defense Nuclear 

Agency 	

DNAOOl-91-C-01322 Yes Yes No No No No $ 1.00 

DNAOOl-91-C-01365 Yes Yes No No No No 2.48 

DNAOOl-92-C-00292 Yes No No No No No 6.52 

DNAOOl-92-C-00332 Yes Yes No No No No 6.59 

DNAOO1-92-C-00884 Yes No No Yes No No 1.19 

DNAOOl-92-C-01481 Yes No No Yes Yes No 1.10 

DNAOOl-92-C-01755 Yes Yes No Yes Yes No 1.19 

DNAOOl-93-C-00165 Yes Yes No Yes No No 4.49 

DNAOOl-93-C-00501 Yes Yes No No Yes3 No 10.32 

DNAOOl-93-C-01032 Yes Yes No No No_ No 1.48 

1Contract for services other than automated data processing or information resources management, although either may 
be involved. Total of 47 contracts valued at $914.85 million. 
2Contract for information resources management services. Total of 26 contracts valued at $202.61 million. 
3Provision included but not required because contract was not for consulting services. 
4Contract for studies and analysis. Total of 10 contracts valued at $63.82 million. 

+:-. 	
Vl 

5Contract for research and development. Total of 14 contracts valued at $160.77 million. 
6Contract for automated data processing services. Total of 4 contracts valued at $19.89 million. 
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Appendix D. Summary of Prior Audits and 

Other Reviews 


General Accounting Office 

On October 20, 1993, the General Accounting Office announced Project 
No. 966588, a survey to determine what Federal agencies are doing to avoid 
potential conflicts of interest by their consulting services contractors, and 
whether sufficient information exists to determine where potential conflicts 
exist. Within DoD, the General Accounting Office reviewed consulting service 
contracts awarded by the Naval Command, Control, and Ocean Surveillance 
Center, San. Diego, California; the Naval Air Warfare Center, Weapons 
Division, China Lake, California; and the Navy Regional Contracting Center, 
San Diego. As of July 21, 1994, the review is in progress at Naval Sea 
Systems Command, Arlington, Virginia; Naval Air Systems Command, 
Arlington; Office of the Chief of Naval Research, Arlington; Navy Regional 
Contracting Center, Washington, D.C.; and Military Sealift Command, 
Washington, D.C. The Chairman, Subcommittee on Federal Services, Post 
Office, and Civil Service, Senate Committee on Governmental Affairs, 
requested the audit. 

Report No. GAO/NSIAD 91-60 (OSD Case No. 8382), "Test and Evaluation ­
The Director, Operational Test and Evaluation's Controls Over Contractors," 
December 1990. The report states that the Institute for Defense Analysis, a 
federally funded research and development center, used contractors who had 
worked on programs to perform operational test and evaluation of those 
programs. The report also questions the objectivity of the Institute for Defense 
Analysis because of its work for DoD organizations responsible for system 
acquisition and development testing. The report recommended that the 
Director, Operational Test and Evaluation, DoD, require the Institute for 
Defense Analysis to disclose possible conflicts of interest. The Director 
concurred, and stated that in November 1990, the Institute for Defense Analysis 
implemented procedures to provide to the Director, Operational Test and 
Evaluation, DoD, information on any consultant working on operational test and 
evaluation projects for which any appearance of conflict of interest could exist. 

Report No. GAO/NSIAD 90-119 (OSD Case No. 8026-A), "Consulting 
Services - Role and Use in Acquiring Three Weapons Systems," August 1990. 
The General Accounting Office evaluated DoD use of consulting services in 
acquiring the Army's fiber optic guided missile, the Navy's V-22 tiltrotor 
aircraft, and the Air Force's Peacekeeper Rail Garrison missile basing system. 
The report does not identify conflicts of interest, but stresses the need for 
Government awareness of consultant employment relationships to make 
informed judgments about potential conflicts; the need to evaluate conflicts of 
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Appendix D. Summary of Prior Audits and Other Reviews 

interest on a case-by-case basis; and the use of appropriate contract clauses to 
avoid or mitigate identified conflicts. The report does not contain any 
recommendations to DoD concerning organizational conflicts of interest. 

Inspector General, DoD 

Report No. 92-0IG-01, "Independent Cost Estimating for Major Defense 
Acquisition Programs," February 5, 1992. The report states that two principal 
support contractors for Air Force programs prepared the cost estimates for those 
programs. This practice was not conducive to the preparation of an estimate 
free from influence by program advocates. The report recommended that the 
Assistant Secretary of Defense (Program Analysis and Evaluation) revise 
DoD Directive 5000.4 to require that the Cost Analysis Improvement Group 
review and approve the use of all contractors in preparation of independent cost 
estimates to preclude conflicts of interest. The recommendation was 
implemented in a revised directive that became effective November 24, 1992. 

Report No. 91-115, "Consulting Services Contracts for Operational Test and 
Evaluation," August 22, 1991. The report states that the Military Department 
operational test agencies frequently used the same services contractors to 
support operational tests for major Defense acquisition systems that participated 
in the development of the systems. As a result, operational tests may not attain 
the desired impartiality and independence, test assessments may be biased, and 
systems may be produced and deployed with unknown performance limitations. 
The report states this situation fits the general description of an organizational 
conflict of interest even though it is not one of the specific examples mentioned 
in FAR subpart 9. 5. The report recommended that the Director, Operational 
Test and Evaluation, DoD, revise DoD Directive 5000.2 to require program 
managers to maintain a list of all advisory and assistance services contractors 
and subcontractors that participated in the development, production, or testing 
for major Defense acquisition systems. As of July 28, 1994, the revision was 
not issued because numerous additional changes to the directive are required as 
a result of recent legislation. 

Report No. 91-042, "Software Engineering Support Contracts for 
Intercontinental Ballistic Missiles," February 6, 1991. The report states that a 
potential for organizational conflicts of interest existed because a contractor 
assisted the Peacekeeper Rail Garrison Program Office in determining work 
requirements and resources and later performed the work. The report made no 
recommendations. 

Report No. 90-092, "Quick-Reaction Report on the Audit of the Procurement of 
Contract Reconciliation Services by the Defense Logistics Agency," July 2, 
1990. The report states that Defense Logistics Agency had contracted with a 
large public accounting firm to reconcile DoD contracts. Some of the 
contractors could have been clients for whom the accounting firm provided audit 
or management consulting services. In such cases, the accounting firm could 
have a conflict of interest. The report recommended modifying the contract to 
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Appendix D. Summary of Prior Audits and Other Reviews 

prohibit the accounting firm from reconciling DoD contracts with clients of the 
accounting firm. On August 10, 1990, the Deputy Comptroller, Defense 
Logistics Agency, gave written notice of the prohibition to the contractor and 
directed the contracting officer's technical representative to enforce it. 

Report No. 89-104, "Acquisition of the MK-50 Torpedo Program," August 29, 
1989. The report recommended that Naval Ocean Systems Center include 
restrictive conflict of interest clauses in contracts for support services. The 
Naval Ocean Systems Center implemented the recommendation. 

Report No. INS 88-002, "Inspection of Defense Supply Service-Washington," 
February 22, 1988. The report states no formal means ensured that follow-on 
contracts for related work are not awarded to contractors restricted from bidding 
because of conflict of interest clauses in previous contracts. The report 
recommended that the Defense Supply Service-Washington publish a list of 
contractors that were restricted from bidding. Management agreed to 
implement the recommendation. 
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Appendix E. 	 Summary of Questionnaire 
Responses 

The Inspector General, DoD, was requested to obtain answers to 
seven questions during the audit. We included the questions in a questionnaire 
to 46 DoD contracting activities. The questions and the responses received are 
summarized below. 

Question 1, Number of Filed Conflicts of Interest Certificates 

How many organizational conflict of interest certificates have contractors filed 
with your activity since the requirement became effective on October 22, 1990? 

Response Summary. Of the 46 contracting activities responding to the 
questionnaire, 9 contracting activities reported receiving a total of 31 certificates 
from October 22, 1990, through December 31, 1992. One contracting activity 
stated it obtained certificates but did not provide the number received, and 
7 contracting activities did not answer the question. The other 29 contracting 
activities reported receiving no certificates. 

Audit Comment. DoD does not have a data base identifying the numbers of 
certificates filed, and this information was not readily available at most of the 
DoD contracting activities. The DoD contracting activities should have 
obtained more certificates than were reported as received. Certificates were not 
received because contracting officers did not always include in contract 
solicitations the FAR provisions that required the certificates, contracting 
officers did not notify apparent successful offerers to submit the certificates 
when the FAR provisions were in the contract solicitations, and successful 
offerers did not file the certificates when tendered the contracts. See 
Finding A. 

Question 2, Reports of Conflict or Unfair Advantage 

Were there any instances where an apparent successful offerer reported an actual 
or potential conflict situation or unfair competitive advantage that they identified 
as significant? 

Response Summary. Of the 46 contracting activities, 4 reported that in 
5 instances the contractors reported a potential or actual conflict of interest that 
was considered significant. 
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Appendix E. Summary of Questionnaire Responses 

Question 3, Making Information Available 

Do contracting officers at your activity and program officials supported by your 
activity believe that making more conflict of interest information available to the 
Government and placing increased emphasis on a preaward review for the 
presence of conflicts of interest have increased the likelihood that the 
Government will receive unbiased advice from its consultants? 

Response Summary. 

Yes 
No 
No opinion 

26 
12 
8 

The 12 contracting activities, which did not believe that making more 
information available and emphasizing preaward reviews were useful, stated that 
locally prepared guidance and the FAR guidance on procurement integrity and 
conflicts of interest that existed before OFPP Policy Letter 89-1 were sufficient. 

Question 4, Lessening the Likelihood of Unfair Advantage 

Do contracting officers at your activity and program officials supported by your 
activity believe that the requirements in FAR subpart 9.5 have lessened the 
likelihood that consultants or marketing consultants will attempt to obtain an 
unfair competitive advantage? 

Response Summary. 

Yes 20 
No 11 
No opinion 15 

Contracting activities that did not believe that the amended FAR subpart 9. 5 
was helpful in preventing contractors from gaining an unfair competitive 
advantage offered the following reasons: the FAR guidance is vague and 
difficult to understand, and the revised guidance added no additional benefits 
over previous guidance. 
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Appendix E. Summary of Questionnaire Responses 
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Question 5, Sufficient Means Existed to Obtain Unbiased 
Performance 

Do contracting officers at your activity and program officials supported by your 
activity believe that sufficient means existed before OFPP Policy Letter 89-1 for 
obtaining unbiased contract performance and discouraging the obtaining or 
exploitation of unfair competitive advantage? 

Response Summary. 

Yes 13 
No 20 
No opinion 13 

The contracting activities providing positive responses generally stated that 
sufficient conflict of interest requirements were already in the FAR and in 
locally prepared provisions and guidance. 

Question 6, FAR Procedures Understandable 

Do contracting officers at your activity and program officials supported by your 
activity believe that the procedures in FAR subpart 9. 5 are understandable and 
easy to implement without great expense to the Government or contractors? 

Response Summary. 

Yes 34 
No 9 
No opinion 3 

Audit Comment. Although the majority of the contracting activities provided 
positive responses, interviews with individual contracting officers showed that 
many contracting officers did not have a good understanding of the certification 
requirements. See Finding A. 

Question 7, Changes to the FAR 

Do contracting officers at your activity and program officials supported by your 
activity believe that any changes should be made to FAR subpart 9.5? 



Appendix E. Summary of Questionnaire Responses 

Response Summary. 

Yes 13 
No 30 
No opinion 3 

Changes recommended by the contracting activities included: 

o Rewrite in language that can be readily understood by nonlawyers, 
and provide additional details about the procedures to follow. 

o Delete the exemption for the services excluded from the definition of 
advisory and assistance services by FAR 37.204 because conflicts of interest can 
occur on any type of acquisition. [FAR 9.507-l(d) pertains.] 

o Include a standard provision so that every time a provision is required 
approval does not have to be obtained. [FAR 9.506 pertains.] 

o Address conflicts of interest avoidance plans as a tool to identify and 
avoid potential conflicts of interest. 

o OFPP should review the need for standard clauses relating to 
organizational and consultant conflicts of interest for those contracting efforts 
that consist of research and development but involve significant contractor 
engineering support. OFPP should offer guidance on when to use those clauses, 
especially in the event the contracting officer determines that the use of such 
clauses will significantly and negatively affect competition. 
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Appendix F. 	Proposed Federal Acquisition 
Regulation Changes 

9.507-1, "Solicitation Provisions" 

Add (e) as follows: 

(e) The contracting officer shall obtain the certificates required by the provisions 
at 52.209-7 and 52.209-8 or a written statement giving reasons why the 
certifications cannot be made from all offerors with initial proposals, and 
evaluate any information therein which might indicate the existence of an 
organizational conflict of interest. If the contracting officer determines an 
organizational conflict of interest exists which might preclude award to any 
otherwise eligible offeror, the contracting officer shall provide written notice to 
such offeror as prescribed in 9.504(e). If the contracting officer determines that 
an offeror with a potential organizational conflict of interest should remain in 
competition and that award to such offeror is in the best interest of the United 
States, the contracting officer shall request a waiver in accordance with 9.503. 

31.205-33, "Professional and Consultant Service Costs" 

Add (c)(5) as follows: 

(c)(5) Services by marketing consultants in support of the preparation or 
submission of an offer for a Government contract when the contractor and 
marketing consultants did not submit the organizational conflicts of interest 
certificates required by FAR 52.209-7. 

52.209-7, "Organizational Conflicts of Interest Certificate - Marketing 
Consultants" 

Change (b) as follows (underlined text to be added): 

(b) An individual or firm that employs, retains, or engages contractually one or 
more marketing consultants in connection with a contract shall, with its offer, 
submit to the contracting officer, with respect to each marketing consultant, the 
certificates described belew in paragraph (c) of this provision. i-f-ilie--iooividHal 
er-fH'-t=n-is-ootifiee--th-at-i-t--is--ilie--apparoot-sueeessfol-e-ffeF&. Offerors who are 
unable to provide the certificates shall provide a written statement giving 
reasons why the certifications cannot be made. 
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Appendix F. Proposed Federal Acquisition Regulation Changes 

Change (e) as follows (underlined text to be added): 

(e) Failure of the offeror to provide the certifications may result in the offeror 
being determined ineligible for award. Misrepresentation of any fact may result 
in the assessment of penalties associated with false certifications or such other 
provisions provided for by law or regulation, including disallowance of 
marketing consultant costs. 

52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and 

Assistance Services" 

Change (b) as follows (underlined text to be added): 

(b) An--e#eFer--ootifi.00--that--it--is--the--apparent--soc-eessf-ul--o-ffeF& All offerors 
shall, with their offers, pr-evide submit to the contracting officer the certificate 
described in paragraph (c) of this provision. Offerors who are unable to 
provide the certificate shall provide to the contracting officer a written statement 
giving the reasons why the certification cannot be made. 

54 




Appendix G. Summaries of Contracts Requiring 

a Restrictive Clause 

DoD contracting officers did not include in eight contracts a restrictive clause 
that was required because potential organizational conflicts of interest existed. 
Information on the work statement, the potential conflict of interest, and the 
omission of the clause is summarized below for each contract. 

Contract DAAB07-91-D-F005 

Contracting Activity: Army Communications-Electronics 
Command 

Competitive: Yes 
Award Amount: $115,000,000 (basic plus 

4 option years) 
Contractor: GTE Government Systems Corporation (GTE) 

Statement of Work. Provide program management and control and 
performance of software quality assurance management and configuration 
management functions for the AN/TTC-39 and AN/TYC-39 circuit and message 
switches; provide AN/TTC-39 and AN/TYC-39 system engineering, equipment 
design modifications, logistic support, and field assistance technical services. 

Evaluation. GTE developed the AN/TTC-39 and AN/TYC-39 switches in the 
early 1980s and has been the sole producer of the switches. However, the 
Government purchased the technical data package under the initial production 
contract. According to the contracting officer's market survey, 11 other 
contractors showed interest in performing the statement of work. However, 
none of the 11 contractors bid, citing reasons such as limited personnel, no 
teaming partners, services not within scope of company abilities, and other 
contract commitments. 

The contract requires the contractor to provide engineering support and to 
develop design modifications/enhancements (upgrades) to the AN/TTC-39 and 
AN/TYC-39 circuit and message switches. Development of design 
modifications will give GTE an unfair competitive advantage when bidding on 
future contracts to supply or install modified or upgraded items. The contract 
should have contained an organizational conflict of interest clause restricting 
GTE from bidding as a prime contractor or subcontractor to supply hardware or 
perform modifications for the AN/TTC and AN/TYC circuit and message 
switches. The contracting officer obtained approval from legal counsel and the 
Principal Assistant Responsible for Contracting, Army Communications­
Electronics Command, to insert a restrictive clause in the contract solicitation. 
During negotiations, the contracting officer agreed to a request from GTE to 
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Appendix G. Summaries of Contracts Requiring a Restrictive Clause 

omit the organizational conflict of interest clause from the contract. The 
contracting officer did not obtain written approval from the Principal Assistant 
Responsible for Contracting to exclude the restrictive clause from the contract. 

Discussion with Contracting Activity Officials. The contracting officer stated 
that a restrictive provision was included in the contract solicitation because the 
procurement was competitive. The contracting officer stated that a restrictive 
clause was not included in the contract because GTE was the only offerer. 

Conclusion. A restrictive clause should be in the contract, or the contracting 
officer should have obtained written approval from the head of the contracting 
activity to waive the restrictive clause. GTE will gain an unfair competitive 
advantage on any follow-on production contracts by virtue of the work 
performed on contract DAAB07-91-D-F005. Additionally, without a restrictive 
clause, GTE is placed in a position that could impair its objectivity and result in 
GTE recommending procurement of its own products or services. 

Contract DNAOOl-92-C-0029 

Contracting Activity: Defense Nuclear Agency 
Competitive: No 
Award Amount: $6,523,425 
Contractor: Northrop Corporation (Northrop) 

Statement of Work. Adapt the existing ORION effectiveness model, which 
was proprietary to Northrop, to perform the quantitative and comparative 
analyses of operational concepts and system configuration options relevant to the 
Open Skies Treaty negotiations. This contract was for the third phase of an 
effort to develop an aerial inspection and modeling system. The May 18, 1992, 
statement of work included the following statements: 

o Additional sensor, media, and aircraft types shall be added and 
adapted to enable the evaluation of candidate treaty equipment (section 6.1.5). 

o Continue support on Open Skies systems acquisition planning. As 
specified in phase 2, task 5.6, the contractor shall continue to assist the Defense 
Nuclear Agency in conducting feasibility and utility studies leading to the 
development and procurement of an integrated Open Skies system, sensors and 
aircraft, to turn over to the Air Force as the agency responsible for the Open 
Skies program (section 6.8). 

o The contractor shall conduct an extensive trade-off evaluation of the 
various candidate aircraft, the planned sensors, and the supporting avionics 
equipment. Several different approaches may be developed by the Government, 
and the contractor may be asked to assist in documenting and technically 
assessing these approaches to enable the Government to reach a decision 
(section 6.8.1). 
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Evaluation. The contract permits Northrop to recommend what sensor 
systems, avionics equipment, and aircraft will be purchased to support the Open 
Skies program. The Defense Nuclear Agency included a restrictive clause in 
the proposed letter contract in accordance with FAR subpart 9. 5, which requires 
adding restrictions when a contract may give the contractor a competitive 
advantage. Northrop, in a May 20, 1992, letter, stated that acceptance of the 
letter contract was contingent on removal of the organizational conflict of 
interest clause and incorporation of a revised statement of work dated May 18, 
1992. The revisions to the statement of work involved sections 6.8.1 and 6.8.3, 
which originally required Northrop to develop specifications. The revised 
statement of work does not require Northrop to develop specifications, but does 
require Northrop to perform studies and trade-off evaluations and provide the 
Government advice on the procurement of aircraft, sensors, and supporting 
avionics equipment for the Open Skies program. 

Discussion with Contracting Activity Officials. The contracting officer did 
not remember any organizational conflict of interest issue involving the 
contract, but said that based on the Northrop letter, a change must have been 
made to the statement of work. 

The Deputy General Counsel, Defense Nuclear Agency, believed that a 
restrictive clause was not necessary because the quantities of equipment to be 
acquired according to advice given on this contract were insignificant, and the 
equipment acquired would be very simple. 

An Open Skies program official, who recalled attending a meeting with the 
contracting officer and Northrop personnel, stated that Northrop wanted the 
clause deleted because the clause would prohibit Northrop from selling any 
sensors to the Government in the future. The official further stated he assumed 
the contracting officer made the decision to drop the restrictive clause. 

Conclusion. A restrictive clause should be in the contract. The removal of the 
requirement to prepare specifications from the statement of work did not 
eliminate the potential for an organizational conflict of interest on this contract. 
The work to be performed places Northrop in a position to provide advice that 
will influence procurements, possibly favoring its own products or capabilities. 
The quantity and simplicity of future equipment to be acquired are not relevant 
in the evaluation of potential organizational conflicts of interest. Also, inclusion 
of a restrictive clause would not prohibit Northrop from selling sensors to the 
Government for the indefinite future. The restrictive clause will include a 
definite time limit and, even during the restricted time period, Northrop could 
compete for contracts to supply sensors for programs other than the Open Skies 
program. 
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Contract DNAOOl-92-C-0148 


Contracting Activity: Defense Nuclear Agency 
Competitive: Yes 
Award Amount: $1,097,053 
Contractor: Strategic Planning International, Inc. 

Statement of Work. Plan, develop, manage, and report on the conduct of 
two or three conferences per year which provide for open, frank, and 
substantive discussion among senior Government officials, senior industry 
executives, foreign government representatives, and accomplished members of 
academia addressing matters concerning nuclear weapons and nuclear weapon 
acquisitions; perform topical research and analysis, as well as analysis of 
academic multi-discipline strategic interest topic areas for the 
conferences; independently evaluate and comment on reports developed under 
the contract; provide briefings and briefing support for senior Government 
officials on reports, conference findings, and other assessments; review and 
assess academic studies and research reports and other reports; and perform 
additional topic development and analyses. 

Evaluation. Strategic Planning International, Inc., could provide advice and 
assistance to Defense Nuclear Agency and exercise discretion that would benefit 
Strategic Planning International, Inc., and clients. The contract may also allow 
Strategic Planning International, Inc., access to program and planning 
documents involving the Department of Energy and other DoD Components that 
could give Strategic Planning International, Inc., a competitive advantage on 
future contracts. The contract should contain a restrictive clause prohibiting 
Strategic Planning International, Inc., from bidding on subsequent contracts 
involving programs or topics developed or evaluated under this contract, and 
from being a marketing consultant or subcontractor to other contractors bidding 
on the contracts. The contract solicitation properly included a restrictive 
provision. 

Discussion with Contracting Activity Officials. The Deputy General Counsel, 
Defense Nuclear Agency, and the contracting officer believed that little 
potential for conflict of interest existed and that a restrictive clause was not 
needed in the contract. The contracting officer stated that the restrictive 
provision was inserted in the contract solicitation by error. 

Conclusion. A restrictive clause should be in the contract. We do not agree 
that little potential for a conflict of interest existed or that little potential for a 
conflict of interest is a valid reason for not including a restrictive clause in the 
contract. The potential for an organizational conflict of interest is significant 
because the contract places Strategic Planning International, Inc., in a position 
to provide advice to the Government concerning the programs and topics 
developed or evaluated under the contract and could give Strategic Planning 
International, Inc., and its clients an unfair competitive advantage when bidding 
for subsequent contracts involving those programs or topics. 
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Contract N00123-92-D-5491 


Contracting Activity: Navy Regional Contracting Center, 
San Diego 

Competitive: Yes 
Award Amount: $2,282,767 
Contractor: Engineering Visions, Inc. 

Statement of Work. Provide engineering and technical services including the 
writing of equipment test and repair specifications. 

Evaluation. The contract requires Engineering Visions, Inc., to develop 
equipment test and repair specifications and equipment specifications for 
DoD contracts. A conflict of interest will occur if Engineering Visions, Inc., is 
awarded a follow-on contract to test or repair equipment using the specifications 
it developed under the contract, performs such test and repair work as a 
subcontractor to another contractor, or recommends test and repair procedures 
that would give a company with which it has a marketing consulting 
arrangement an advantage. The contract should have contained an 
organizational conflict of interest clause restricting the contractor from bidding 
on future contracts that are related to the test and repair and bid specifications 
developed under the contract, and from performing the work as a subcontractor. 
A restrictive provision was placed in the contract solicitation. The contract file 
did not document why the restrictive clause was not included in the contract. 

Discussion with Contracting Activity Officials. The contract specialist for the 
contract agreed that an organizational conflict of interest could occur, and stated 
that he probably should have recommended to the contracting officer that the 
contract include an organizational conflict of interest restrictive clause. 

Conclusion. A restrictive clause should be in the contract. 

Contract DAAA09-91-C-0341 

Contracting Activity: Army Armament, Munitions, and 
Chemical Command 

Competitive: No 
Award Amount: $886,920 
Contractor: Nomura Enterprises, Inc. 

Statement of Work. Maintain control over engineering documentation to the 
degree necessary to define the technical data for the Ml/MlAl tank fire control 
system in accordance with military specification MIL-STD-482A. The 
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objective of the contract was for a single contractor to provide consolidated 
storage and maintenance of original documents for all line replaceable units in 
the tank fire control system. 

Evaluation. Nomura Enterprises, Inc., will control technical data that could 
benefit it and other contractors in bidding for contracts on tank fire control 
system components. We examined two additional contracts awarded by the 
Army Armament, Munitions, and Chemical Command to Nomura Enterprises, 
Inc., that were manufacturing contracts, although not for the 
Ml/MlAl program. 

Discussion with Contracting Activity Officials. The contracting officer said 
the work was routine and no potential existed for the contractor to influence 
requirements. The contracting officer's technical representative agreed with the 
contracting officer's assessment. Both the contracting officer and the technical 
representative stated no danger of an organizational conflict of interest existed 
because Nomura Enterprises, Inc., was not a manufacturer. The contracting 
officer's supervisor at the Army Armament, Munitions, and Chemical 
Command agreed that the contract should have contained a restrictive clause 
because Nomura Enterprises, Inc. , is a manufacturer. 

Conclusion. The contract should have included an organizational conflict of 
interest restrictive clause prohibiting Nomura Enterprises, Inc., from subsequent 
contracts supporting the Ml/MlAl tank fire control system or from being a 
marketing consultant or subcontractor to any contractor supporting the 
Ml/MlAl tank fire control system. A potential organizational conflict of 
interest exists because Nomura Enterprises, Inc., will have access to technical 
data that could give it an unfair competitive advantage when bidding on 
subsequent contracts to manufacture or upgrade tank fire control system 
components. 

Contract DAAB07-91-C-J522 

Contracting Activity: Army Communications-Electronics 
Command 

Competitive: Yes 
Award Amount: $397,915 
Contractor: Lockheed Sanders, Inc. 

Statement of Work. Perform a study to establish the important trends in 
imaging seeker development that impact countermeasure requirements, confirm 
or deny the professed immunity of imaging seekers to existing countermeasures, 
and postulate deceptive techniques and associated hardware requirements for 
future countermeasures that are effective against imaging seekers. Task 6, 
"Develop CM Requirements," states that the contractor shall recommend a set 
of requirements for a countermeasure system, or systems, for defeating imaging 
seekers. 
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Evaluation. Lockheed Sanders, Inc., is a subsidiary of Lockheed Corporation. 
Performance of the study could give Lockheed Corporation a competitive 
advantage over Ford Aerospace and Raytheon, which were two imaging seeker 
developers identified by contracting personnel. 

Discussion with Contracting Activity Officials. An Army Communications­
Electronics Command contracting officer agreed that a potential conflict may 
exist. 

Conclusion. The contract should have included an organizational conflict of 
interest restrictive clause that prohibited Lockheed Sanders, Inc., and any other 
subsidiaries of Lockheed Corporation from receiving contracts or subcontracts 
relating to the development and production of future countermeasure systems 
and components. 

Contract MDA903-91-D-0030 

Contracting Activity: Defense Supply Service-Washington 
Competitive: Yes 
Award Amount: $1,561,160 
Contractor: Science Applications International 

Corporation 

Statement of Work. Provide quick-turn-around, analytic support services to 
carry out systems and operational analyses and force design and structure 
tradeoffs related to strategy, doctrine, combat development, and systems 
acquisition by the Army. Develop, update, and evaluate simulation models, 
including war games and data supporting models. The contractor will perform 
specific tasks as directed by the contracting officer. The tasks are in the 
following four general areas: 

o the Army's strategic roles and missions in support of the national 
military strategy; 

o force structure, force design, weapon or other systems, including 
performance and cost effectiveness analyses, resource allocation, and priority 
determination; 

o the design and operation of systems and policies concerning personnel 
management and the human element in combat; and 

o analysis models in all Army functional areas. 

Evaluation. Science Applications International Corporation will influence 
Army decisions on Defense program requirements, weapon system requirement 
analysis methodology, and equipment modernization options. The advice that 
Science Applications International Corporation provides the Army on tasking 
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under this contract could influence the contractor's independence and objectivity 
on follow-on contracts for test and evaluation of Army weapon systems and 
provide it with a competitive advantage in bidding on other Army contracts or 
performing work as a subcontractor. The contract should have included an 
organizational conflict of interest clause prohibiting Science Applications 
International Corporation from bidding on subsequent equipment modernization 
contracts or other contracts for which it developed requirements. The restrictive 
clause should also prohibit Science Applications International Corporation from 
being a marketing consultant or subcontractor to any contractor bidding on the 
contracts. 

Discussion with Contracting Activity Officials. The contracting officer 
neither agreed nor disagreed that an organizational conflict of interest clause 
should have been included in the contract. The contracting officer 
recommended the matter be discussed with the contract specialist for the 
contract. The specialist agreed that some tasks could have a potential for 
conflicts of interest and that an assessment should have been done. The 
specialist stated that Defense Supply Service-Washington did not want to 
prohibit the contractor from performing any future work. 

Conclusion. A restrictive clause should be in the contract. The FAR guidance 
does not allow the contracting activity to omit a restrictive clause simply 
because the contracting activity prefers not to prohibit the contractor from 
performing future work. The contracting officer should have included a 
restrictive clause or obtained a head-of-agency waiver in accordance with 
FAR 9.503. 

Contract MDA903-92-D-0108 

Contracting Activity: Defense Supply Service-Washington 
Competitive: Yes 
Award Amount: $3,594,652 
Contractor: Digital Systems Research, Inc. 

Statement of Work. Provide technical, analytical and management assistance 
to the Software and Intelligent Systems Technology Office, Advanced Research 
Projects Agency. 

Evaluation. The statement of work required the contractor to investigate 
proposed and ongoing research issues, and to provide the necessary technical 
and analytical assistance to enhance the selection and performance of selected 
research in all areas of interest to the Software and Intelligent Systems 
Technology Office. Work performed under the contract may enable the 
contractor to influence the direction of research by the Software and Intelligent 
Systems Technology Office. The investigative and assistance work performed 
by Digital Systems Research, Inc. , will influence research projects funded by 
the Software and Intelligent Systems Technology Office and perhaps which 
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contractors perform the research. The work on the contract could result in 
Digital Systems Research, Inc., recommending research projects in areas in 
which the contractor or its other clients have an interest. The knowledge that 
Digital Systems Research, Inc. , will gain concerning the selection of future 
research projects will provide the contractor with an unfair competitive 
advantage over competitors who are not made aware of the projects until 
contract solicitations are issued. Digital Systems Research, Inc., should be 
restricted from bidding on subsequent research contracts awarded by any DoD 
Component that relate to the research responsibilities of the Software and 
Intelligent Systems Technology Office, and from being a marketing consultant 
or subcontractor to other contractors bidding on such contracts. 

Discussion with Contracting Activity Officials. The contracting officer and 
contract specialist responsible for the contract agreed that a potential conflict of 
interest could occur and that the contract should have had a restrictive clause. 

Conclusion. A restrictive clause should be in the contract. 



Appendix H. 	 Summary of Potential Benefits 
Resulting From Audit 

Recommendation 
Reference Description of Benefit 

Amount and/ or 
Type of Benefit 

A.1.a. Internal Controls. Increases the 
likelihood of preventing 
organizational conflicts of interest 
by permitting timely evaluation of 
contractor certifications disclosing 
potential organizational conflicts of 
interest. 

Nonmonetary. 

A.1.b., A.1.c., 

A.1.d., 


A.3, B.1.a., 

B.1.b, B.2. 


Internal Controls. Increases 
likelihood of preventing 
organizational conflicts of interest 
by establishing controls to verify 
contracting officer and contractor 
compliance with FAR organizational 
conflict of interest provisions. 

Non monetary. 

A.2., B.1.c. 
 Program Results. Requires 
compliance with FAR organizational 
conflict of interest provisions on 
existing contracts. 

Non monetary. 
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Department of Defense 

Director, Defense Procurement, Washington, DC 

Department of the Army 

Inspector General, Department of the Army, Washington, DC 
Army Armament Munitions and Chemical Command

2
Rock Island, IL 1 

Army Aviation and Troop Command, St. Louis, MO 
Army Communications-Electronics Command, Fort Monmouth, NJ1 

Army Communications-Electronics Activity, Vint Hill Farm Station, 
Warrenton, V A2 

Army Information Systems Command, Fort Huachuca, AZ 
Army Missile Command, Redstone Arsenal, AL 2 

Army Space and Strategic Defense Command, Huntsville, AL 2 

Army Tank-Automotive Command, Warren, MI2 

Seventh Signal Command, Fort Ritchie, MD3 

Army Research, Development, and Engineering Center, Picatinny Arsenal, NJ2 
Belvoir Research, Development, and Engineering Center, Fort Belvoir, VA2 

Army Research Office, Research Triangle Park, NC2 

Army Contracting Support Agency, Falls Church, VA 
Defense Supply Service-Washington, Washington, DC1 

Department of the Navy 

Assistant Secretary of the Navy (Research, Development, and Acquisition), 
Washington, DC 

Chief of Naval Research, Arlington, VA2 

Naval Air Systems Command, Arlington, VA1 

Naval Sea Systems Command, Arlington, VA2 

Naval Supply Systems Command, Arlington, VA 
Space and Naval Warfare System Command, Arlington, VA2 

Aircraft Division, Naval Air Warfare Center, Indianapolis, IN2 

Aircraft Division, Naval Air Warfare Center, Patuxent River, MD2 

Weapons Division, Naval Air Warfare Center, China Lake CA3 
2Crane Division, Naval Surface Warfare Center, Crane, IN 

Dahlgren Division, Naval Surface Warfare Center, Dahlgren, VA2 

Naval Undersea Warfare Center, Newport, RI2 

Naval Command, Control, and Ocean Surveillance Center, San Diego, CA3 

Fleet and Industrial Supply Center Charleston, SC2 

See footnotes at end of appendix. 
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Department of the Navy (cont'd) 

Fleet and Industrial Supply Center Norfolk, VA2 

Navy Regional Contracting Center Philadelphia, PA2 

Navy Regional Contracting Center San Diego, CA1 

Navy Regional Contracting Center Washington, DC2 

Department of the Air Force 

Assistance Secretary of the Air Force (Acquisition), Washington, DC 
Aeronautical Systems Center, Wright-Patterson AFB, OH1 

Electronic Systems Center, Hanscom AFB, MA 1 

Ogden Air Logistics Center, Hill AFB, UT2 

Oklahoma City Air Logistics Center, Tinker AFB, OK2 

Sacramento Air Logistics Center, McClellan AFB, CA2 

San Antonio Air Logistics Center, Kelly AFB, TX2 

Warner-Robins Air Logistics Center, Robins AFB, GA2 

Air Force Space Command, Peterson AFB, C02 

Ballistic Missile Organization, Norton AFB, CA3 

Space and Missile Systems Center, Los Angeles AFB, CA3 

30th Space Wing, Vandenberg AFB, CA3 

Air Force Development Test Center, Eglin AFB, FL2 

Phillips Laboratory, Kirtland AFB, NM2 

Defense Organizations 

Advanced Research Projects Agency, Arlington, VA 1 

Defense Contract Audit Agency, Alexandria, VA 
Defense Logistics Agency, Alexandria, VA 

Defense Construction Supply Center, Columbus, OH2 


Defense Electronics Supply Center, Dayton, OH2 


Defense Fuel Supply Center, Alexandria, VA 2 


Defense Nuclear Agency, Alexandria, VA 1 

Non-Defense Federal Organizations 

General Accounting Office, Washington, DC 

Office of Federal Procurement Policy, Washington, DC 

President's Council on Integrity and Efficiency, Washington, DC 


1Audit visit to site to verify questionnaire response and to review contracts. 

2Questionnaire only; no audit visit to site. 

3Audit visit to site to verify questionnaire response. 
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Office of the Secretary of Defense 

Director, Defense Research and Engineering 
Principal Deputy Under Secretary of Defense for Acquisition and Technology 
Director, Defense Procurement 
Comptroller of the Department of Defense 
Assistant to the Secretary of Defense (Atomic Energy) 
Assistant to the Secretary of Defense (Public Affairs) 
Director, Defense Acquisition Regulations Council 

Department of the Army 

Secretary of the Army 
Assistant Secretary of the Army (Research, Development, and Acquisition) 
Commander, Army Armament, Munitions, and Chemical Command 
Commander, Army Communications-Electronics Command 
Commander, Seventh Signal Command 
Director, Defense Supply Service-Washington 
Auditor General, Department of the Army 

Department of the Navy 

Secretary of the Navy 
Assistant Secretary of the Navy (Financial Management) 
Assistant Secretary of the Navy (Research, Development, and Acquisition) 
Commander, Na val Air Systems Command 
Commander, Weapons Division, Naval Air Warfare Center 
Commanding Officer, Naval Command, Control, and Ocean Surveillance Center 
Commanding Officer, Navy Regional Contracting Center, San Diego 
Auditor General, Department of the Navy 

Department of the Air Force 

Secretary of the Air Force 
Assistant Secretary of the Air Force (Acquisition) 
Assistant Secretary of the Air Force (Financial Management and Comptroller) 
Commander, Aeronautical Systems Center 
Commander, Electronic Systems Center 
Commander, Space and Missile Systems Center 
Commander, 30th Space Wing 
Commander, Ballistic Missile Organization 
Auditor General, Department of the Air Force 
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Defense Organizations 

Director, Advanced Research Projects Agency 
Director, Defense Commissary Agency 
Director, Defense Contract Audit Agency 
Director, Defense Information Systems Agency 
Director, Defense Intelligence Agency 
Director, Defense Logistics Agency 
Director, Defense Mapping Agency 
Director, Defense Nuclear Agency 
Director, National Security Agency 
Director, On-Site Inspection Agency 
Inspector General, Central Imagery Office 
Inspector General, Defense Intelligence Agency 
Inspector General, National Security Agency 
Director, Defense Logistics Studies Information Exchange 

Non-Defense Federal Organizations 

Administrator, Office of Federal Procurement Policy 
Office of Management and Budget 
Technical Information Center, National Security and International Affairs Division, 

General Accounting Office 
Chairman, President's Council on Integrity and Efficiency Project Subcommittee 

Chairman and Ranking Minority Member of Each of the Following Congressional 
Committees and Subcommittees: 

Senate Committee on Appropriations 

Senate Subcommittee on Defense, Committee on Appropriations 

Senate Committee on Armed Services 

Senate Committee on Governmental Affairs 

House Committee on Appropriations 

House Subcommittee on Defense, Committee on Appropriations 

House Committee on Armed Services 

House Committee on Government Operations 

House Subcommittee on Legislation and National Security, Committee on 


Government Operations 

Senator David Pryor, United States Senate 
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Director, Defense Procurement, Comments 


OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON DC 20301 ·3000 

ACQUISITION AND 
TIECHNOLOGY 

DP(DAR) 7 1994 

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE, 
OFFICE OF THE ASSISTANT INSPECTOR GENERAL FOR 
AUDITING, DOD 

THROUGH: CHIEF, CONGRESSIONAL ACTIONS AND INTERNAL REPORTS 

SUBJECT: Organizational and Consultant Conflicts of Interest 
(Project No. 3CH-5012) 

This responds to your April 13, 1994, memorandum requesting 
comments on recommendations la and lb in the draft audit report 
These recommendations are identical to those contained in an 
earlier working draft report for which we provided comments in 
March 1994. 

We do not agree with the need for any FAR revisions for the 
reasons that we previously indicated. However, I will agree to 
issue a policy memorandum to alert the military departments and 
defense agencies to the problems identified in your audit report. 

0 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 


US ARMY CONTRACTING SUPPORT AGENCY 

9109 L.EESBURG PIKE 

FALLS CHURCH, VIRGINIA 22041-3201 

REPLY TO 
ATTENTION OP" 

SFRD-KP 

MEMORANDUM FOR INSPECTOR CiENERAL (AlJDITINU), OFFICE OF 
SECRETARY OF DEFENSE, 400 AR\!IY NAVY 
DRIVE, ARLINGTON, VA 22202-2884 

SUBJECT Audit Report on Organizational and Consultant Conflicts oflnteresl 
(Project No JCH-50 I2) 

The Anny has reviewed the subject drati 1eport and concu1 s with the finding that, 
in the contt acts selected for 1eview, cont1 acting ollicers gene1 ally foiled to include the 
provisions at Federal Acquisition Regulation (F l\R) ~2 209-7. "01 ganizational Conflicts or 
lnte1est Certificate - Maiketing Consultants," and ~2 209-8, ''01ganizational Conllicts of 
Interest Certificate - Advisory and Assistance Services," when app1 opriate Additionally, 
when the provisions we1e propeily placed in the solicitation, either certificates we1e not 
requested 01 records were not documented when ce1·tificates were not applicable for the 
cont1actor 

Suggested clwnges to tlw lhaH audit 1eco111111cnda1in11s aie p1ovided below 

lt is suggested that 1eco111111cndation A 2 a he 1cvised to 1ead Notify l'Olltrnc-tors to 
submit 11pplic11hlc certificates for contnicts identified in A1>pe.ndix C that are still 
open and induded the dause[sJ nt FAR 52.209-7 1111d/or 8 in the solicitntion. If the 
solicitation did not contain the clause. we have no basis on which to 1cquest the cont1 acto1 
to suh1nh a c~1 tificate 

It is suggested that 1eco111111endation A 2 b be revised to read: Initiate a1>propriate 
actions if the certifieates 1·equii·ed by Federnl Acquisition Regulation provision 
52.209-8, "Organiz11tion11l Conllicts of lnte1·est Certifirntc - Advisory and Assistance 
Services," included in tht> solidtations nre not suhmitlell hy tht> contnic-tm· within 30 
days ofnotifirntion. lfcontrac101s 1etl1sc to p1ovide ce1tifications 1equi1cd in 
solicitations which contained the provision at Fi\R 52 209-8, it mav not be in the 
Government's best inte1 est to tc1 minate the 1 csultant cont1 acts I' AR CJ ~06 identifies 
alternate procedu1es to identify potential contlicts ofinte1est when cc11ilicates may not 
have been submitted 

Final Report 
Reference 

Revised 
Page 18 
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SFRD-KP 
SUBJECT Audit Report on Ocganizadonal cind Con~ul1a11t Conllicrs nf lnre1est 

(Project No JCH-5012) 

lt is sugge~ted l11111 recom111cndati('l1 B I c. be revised to 1eacl: Atten1111 to modlf)' 
i;:un11·ucu from whkh 11 restrictive clll\lh! wus i1111111u·o1,riatr.ly omitt".d. The 
modific11tions should inform the cooj 1·aclors nf the 11otential orgnnizntionul conllicts 
of interest and lhe restrictions i1111>osf.d on the c011tr11ctor'$ futm·., ncti'l-·ities to 
1n·event the conflicts. If lht! contracts cannot h" mollifietl, uthcr app1·npl'iate actions 
should bc titkt!n. Army contracb D/\AB(17-91-D-J·OO~. IJAA/\U9-9 I ·C-OJ·11. 
D.\AB07-91-(-.l<i22, 1VfDA903-91-D-0010, and lv1DA901-92-D-OIOS :ire <'·tllcently being 
:·c·vic·wv~d h> <lelc1n\•n~ lfs•guifh::anL po1cnliAl conflicts nfinlt:1csl cxi~t and ... if so, tht": 
action$ required w neut Iali>:e. avoid 01 olhc1 wi>c mitigate the .:.onllicls l 11clusinn of a 
c.Jausc 1c.stricting the conl1 acco1 ti om f\1t111 e woe!- an cl p1 ofits, af\e1 co1111 act <Wi>ll ti, may 
be co;;t p1 ohihitive or 111ay not otherwise be i11 the best intrr'!~t nt" the Ciovernmcnt 
AJ1ema1ivc mean~ are available [(l r1 otect the Gou~1 nmcn1 ifa contlict or in1c1 est is 
established on the ccmtrucls identified 

The A1 my will issue ;idditional guidance 10 ~II co1111 acti1Jg activitic~ advising them 
ol"the tindings of this amlit and to a~sure atlhenmc.l· w the requiremtml> of l'AR subpH1 I 
'>. 5. The guidance will be fo1wmdetl tt• the licld 110 later than .July 15. 1 lJ94 Point or 
co111act for this audit is \1r Bruce E Sullivan, SFHD-KP. (70>} 7~(>-208(> 

Final Report 
Reference 

Revised 
Page 26 
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THE ASSISTANT SECRETARY OF THE NAVY 
(Research, Development and Acquisition) 

WASHINGTON, D.C. 20350-1000 

11 r JUI 1994 

MEMORANDUM FOR THE DEPARTMENT OF DEFENSE ASSISTANT INSPECTOR 
GENERAL FOR AUDIDNG 

Subj: 	 DRAFI' AUDIT REPORT ON ORGANIZATIONAL AND CONSULTANT 
CONFLICTS OF INTEREST (PROJECT NUMBER 3CH-5012] 

Ref: 	 (a) DoDIG memo of 13 Apr 93 

Encl: 	 (1) DON Response to Draft Audit Report 

I am responding to the draft audit report forwarded by reference (a) concerning 
compliance with the Federal Acquisition Regulation policies and procedures on organizational 
and consultant conflicts of interest. 

The Department of the Navy response to recommendations under the purview of the 
Navy is provided at enclosure (1). We generally agree with these draft audit report 
recommendations. As outlined in enclosure (1), the Department has taken, or is planning to 
take, specific actions to ensure compliance with the Federal Acquisition Regulations policies 
and procedures. 

Copy to: 
NAVINSGEN 
NAVCOMPT (NCB-53) 
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DEPARTMENT OF THE NA VY 

RESPONSE TO DRAFT DODlC AUDIT REPORT ON 

ORGANIZATIONAL AND CONSULTANT CONFLICTS OF DITERF..ST 

Project Number 3CH-5012 datetl April 13, 1994 


GENERAL OBSERVATION: 

There is a discrepancy between the guidance contained in Office or Fede,.al 
Procurement Policy (OFPP) Letter &9-1 and the coverage oontained in Federnl 
Acquisition Regulation, subpart 9.5, concerning :submission of certificates. OFPP 
Letter 89-1, paragraphs 8 and 9, requires contractors to file certificate or to provide a 
written statement to the contracting officer giving the reasons why no :such 
certification can be made. However, the coverage in Federal Acquisition Regulation 
subpart 9.5 and the solicitation provisions at Federal Acquisition Regulation 52.209-7 
and 52.209-8 do not require contractors to provide reasons for not submitting a 
certification to the contracting officer. 

RECOMMENDATIONS J:o'OR COkREC1'lVE ACTION, 1''ll'IDING A: 

2. We recmwnend that the Service Acquisition Exccuflves and Director.r ~lrhe Advanced 
Research Project.r Agency and the DPfense Nuclear Agency direct contracting officers w: 

a. Norify <:ontractors to submit applicable certificates for <:ontracts ide1Uffied in. 
Appelldix C that are still open. 

h. Initiate co11tracr tenninations if the certificates required by Federal Acquisition 
Regu/cuion provi.tion 52.208-8, "Organizational Cmlflicrs 'If Interest Certificate - Advisory and 
Assistunce. Services,# are not received witliin JO days qf rwtijication. 

DoN Position: Concur in part. 

We have reemphasized to DoN contracting officers the importance of resolving. 
potential oonflicts of interest and obtaining requisite contractor certificalion!'I 
(AUachmcnL (A)). Conlracling oflioors have been requested Lo rnvicw lhc contracls 
jdentifierl in the audit as well as on-going acquisitions to ensure that appropriate 
certifications are obtained. We do not concur that oontracl terminiation action should 
be initiated_ Alternatively, those contracts identified in the Dran Audit Reporl where 
certifications are dclermincd to be r~uired, but not obtained wilhin a reasonable time, 
will be referred to the Head of the Contracting Activity for resolution. 

F.ncfo<ure ( I) 
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DoN R""pon'll'J lo DoDIG Drnf't Audit Report; 
Org1mlz.allnnlll and Consullnnt Co"llicts of Interest 
Prqj~t Nu. 3CU-S012 of April 13, 1994 

RECOMMENDATIONS FOR CORRECTIVE ACTION, FL""IDING B: 

J. 	 We recommend thar the Anny and Navy Acquisition EKecu1ives and the Director 
Defense Nuclear Agency direct contractin>: officers to: 

a. Include a clause that restricts the contracwr's eligibility.for certainfature prime 
con1racts arid subcontracts when potential orKanizational cof!fTicts of interest exist. 

b. Dvcwne111 reason.~ for not incl11di11g a ,.esfl ictive clause in conrractl" thar h'1d a 
N'.slrictlve provision in the comract solicitutiu11. 

c. Jssue modifications to tile eight contracts .from which a restrlcrlve clau.rn was 
omitted. The mod{fication sh~ultl inform the contracwrs q,f the pmential organi1.ational 
corlfllct of Interest and the restricrions impu~ed on the L'Ontractor's fu1ure activities to prevent 
the cor!fllcts. 

DoN Position: Concur. 

The need to comply with Pe<.leral Acquisition Regulation subpart 9.5 has. been 
reemphasized to DoN contracting officers. The Naval Regi~mal Contracting Center, 
San Diego, has entered into discussions to incorpornl.e an organizational conflict of 
interest clause under contract N000123-92-D-5491 which was identified in the Draft 
Audit Report as requiring, bul not containing, such a clause. 

2. We recommend that the Army and Na1•y Acquisition Executives mu/ the Directors of 
the Advanced Research Projects A,ge1U:y and 1he Defense Nudear Agenly advise contracting 
officers to U.fe restrictive clauses that comply with Ille Federal Acqui.\'ition Regulation subpart 
9.5. The restrictlVt! cla.uses should identify rhe nmure of the potential conflict of interest, the 
nature and duration of tile restrictions 011 fi1rure uctivitie!i, the requirement for contracwrs to 
.fubmir copies of agreements between (~Ofltractors aml orher companies on proprietary 
irifonnarlon., and the correct waiver tipproval authority. 

DoN Position: Concur. 

The need to comply with Federal Acquisition Regulation subpart 9.5 has been 
reemphasized to DoN contracting officers. 

Final Report 
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DEPARTMENT OF THE NAVY 


OFFICE Of' THE ASSISTANT SECRETARY 

~. De••'°P<•- - Acqulalllon)

W"8HINQTON, O.C. 20:J80.t000 
JUN I 0 ..-~1 

MEMORANDUM FOR DJSTRmUTJON 

Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST 

The Federal Acquisition Regulation (FAR), subpart 9.S, implements §8141 of Public 
Law 1<>0-463 and Office of Fcdcral Procurement Policy (OFPP) Letter 89-1, Conflict of 
Interest Policies Applicable to Consultants, and prescribes responsibilities, general rules, and 
procedures for identifying, evaluating, and resolving organizational conflicts of interest. 

In a recent audit conducted at the request of the Office of Management and Budget, 
the Department of Defense Inspector General found that DoD contracting officers have not 
effectively implemented FAR subpart 9.S conflict of interest policies and procedures. While 
the audit did not disclose any conflicts of interest, there is concern that failure to comply 
with FAR subpart 9.S may result in contract awards where a conflict of interest or an unfair 
competitive advantage might exist. 

It is important to reemphasize to our contracting officers the importance of complying 
with the policies and procedures set forth in FAR subpart 9.5. On-going solicitations should 
be reviewed to ensure compliance and that appropriate organizational conflict of interest 
clauses are included in CORtracts and applicable certifications obtained. The file should be 
documented if it is determined that an organizational conflict of interest clause or 
certification is not requiral. 

For contracts requiring certificateS for which no certificates were obtained, the 
contracting officer should request the certificates from the contractor. If certificates are not 
obtained within a reasonable time, the matter should be forwarded to the Head of the 
Contracting Activity for resolution taking into consideration factors such as the stage of 
completion, need for continued support, potential impact of reopening the contracts, etc. 

~ ../'' 

E~ER 
RADM, SC,USN 
Deputy for Acquisition Policy, 
Integrity and Accountability 

DISTRIBUTION: 

See Page 2 


Allachmcnl (A) 
lo Enclosur" ( t) 
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Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST 

Distribution: 

COMNAVAIRSYSCOM (AIR 02) 

COMNAVFACSYSCOM (FAC 11) 

COMNAVSEASYSCOM (SEA 02) 

COMNAVSUPSYSCOM (SUP 02) 

COMSPAWARSYSCOM (SPAWAR02) 

DC/S I&L HQMC (LB) 

COMMARCORSYSCOM (Cl) 

CNR (ONR 02) 

COMSC (NIO) 

DIRSSP (SPN) 

COMITAC 
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DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 

JrF1CE<ir I HE ASSt51,\Nf ~ECFir l>\IH 

MEMORANDUM FOR DEPARTMENT OF D1'FENSE. INSPECTOR GGNERAL 

FROM: 	SAF/AQC 

1060 AIR FORCB PENTAGON 

W ASHCNClTON DC 20330-1060 


SU BJF.CT: Draft Report - Audit of Organization and Consulrunt Conflicts of lnteresl (3CH-5012) 

This is in responi>e to a request for comments on the subject draft Tepo1 t and will confirm 
the 13 Jun 94 telei.:on between Mr. Bob Brown and Mr. Jerry Stephenson. 

We have no significant nhjccdon.s to the finalization of the draft Teport. Although suggested 
corrective actions weTe not dirncted to the Air FoTce. the AiT Force has n:cognized the potential for 
misunderstanding in this subject aiea. In an effort to forestall misunderstandings, .SAF/AQC issued 
a policy letter (Atch 1) on 26 Jul 93. That letter stresses the impm umce of complying with 
applicable requirements concerning conflict of interest policy and certifications. 

Although we have no significant objections to the report, we would like to bring to yam
attention one point of con1.:ern. As pointed out in the attached Aeronautkal System~ Center (ASC)
memorandum dated 13 Jun 94 (Atch 2), Appendix C. page 38 of the subject report indkatcd that 
Air Fon:e Contrnct Number F33657-91-C-2236 required the .~ubmission of consultant 
certifications. ASC reports that that partkula1 contract did not require the inch1sion nf Federal 
Acquisiti~m Regulation (FAR) Provision 52.209.7 OT the resultant certificates pursuam FAR 37.204 
exception (C). (N), (0). and (P) (Atch 3) because the contract was in direct :>upport of the Natiunal 
Air Intelligen(.:C CenteT. 

If you should have any questions, our action officer is M.t. Boh Brown, SAF/AQCX, 
(703) 614-5359. 

l:":.;,, Lr.· . • 
.•~ !:..,:,& ,• fi.

0 

l ' \ '·,., .'.:• : ~ I,

:;..r....;':'f.,.,4,)"..:'."': <' ,,, l !• .·;: •

.i..;;<:?.t.!~Li::-: \<. 'Lr 1....,. "'..: : .~ o:"• •:t-.!'::

Attadunent!S: 
1. SAF/AQC Ltr, 26 Jul 93 
2. ASC Memo, 13 Jun Y4 
3. FAR 37.204 

cc: 
SAF/FMPE 
SAF/AQCX 

Final Report 
Reference 

Revised 
Page 44 	
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3 C/.,t -SDn:._ 

DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 

OFFICE OF THE ASSISTANT SECRETARY 

2 6 JUL 1993 

FROM: 	SAF/AQC 

1060 Air Force Pentagon 

Washington, DC 20330-1060 


SUBJ: Conflict of Interest Policies Applicable to Consultants 

TO: ALMAJCOM-FOA-DRU (Contracting) 

1. A recent study on the implementation of the Federal Acquisition 
Regulation (FAR) provisions pertaining to consultants and conflict of interest 
has been completed by the President's Council on Integrity and Efficiency 
(PCIE). The results indicate that contracting personnel may not be fully 
familiar with the requirements of FAR 9.5 as they relate to consultant 
conflicts of interest. Based on these results, the Office of Federal 
Procurement Policy has asked executive agencies to ensure that employees 
are made thoroughly aware of the applicable requirements, and comply with 
them. 

2. The PCIE study did not involve any Air Force contracts. For that reason 
no direct conclusions can be made as to our compliance in this area. 
Nonetheless, the results indicate that in many agencies noncompliance is 
widespread. Therefore, we should assure ourselves that we are properly 
implementing these conflict of interest procedures. 

3. Federal Acquisition Circular (FAC) 90-1, dated October 22, 1990 amended 
FAR Subpart 9.5 implementing the policies contained in OFPP Policy Letter 
89-1, "Conflict oflnterest Policies Applicable to Consultants," dated 
December 18, 1989. FAC 90-1 implemented the policy relating to conflict of 
interest standards for persons or firms which provide consulting services to 
the government and its contractors, and procedures to promote compliance 
with those standards. These policies require an apparent successful offeror 
on solicitations over $200,000 who employs marketing consultants, and all 
apparent successful offerers, or bidders, on any contract for advisory and 
assistance services over $25,000, to submit a certificate to the contracting 
officer addressing any conflicts of interest or potentially unfair competitive 
advantages. The certificates (see FAR 52.209-7 and 52.209-8) must describe 
the nature and extent of any conflicts ofinterest that may exist with respect 
to the proposed award. Procedures for identifying and mitigating conflicts of 
interest arc described at FAR 9.506. 
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4. To assure the Air Force is properly implementing consultant conflict of 
interest procedures, we suggest that all buying personnel, and especially 
procuring contracting officers, thoroughly familiarize themselves with the 
requirements of FAR 9.5, in particular with the certification requirements 
previously discussed. Additionally, these requirements should be added to 
any contract review checklists, or any other similar tools you may be using to 
aid in procedural compliance. It is important to heighten our awareness of 
these requirements. They are likely to receive additional scrutiny in the 
future. 

5. Should you have any questions or concerns regarding these matters, 

please refer them to Mr. Maglio, SAF/AQCX at DSN 224-5359. 


ROBERT H. SHIPMAN, ,lR, C()I, ~ 
Assistant Depu!>' As~i::i<mt S<1t:r<il9.!'f' 

(Contract in::) 
Assistant Secn~tary (Acquisition~ 

2 
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OIJ/13194 09:10 'ZtS13 478 7483 "° 002ASCIPKl\I 

DEPARTMENT OF THE AIR FORCE 
l·Ut~bQ1.JARTEAS Jta.4P FO~C:E MATfl".-IEL C:OMMAND 

WRIGHT-PATTEFISOr..i All'\ P"O~c:~ B.ll..S£', OHrO 

13 JUN 19!14 

MEMORANDv"M FOR 	 SA~"/AQCX (Mr. Brown) 

1060 Alr Force Pentagon 

Washington DC 20330-1060 


FROM: 	 ASC/PK BLDG 14 

1965 Fourth Street suite 6 

Wright Patterson AFB, OH 45~33-7120 


SUB.JEC'..l': 	 DoD Draft Report, 13 Apr 94, "Organlzational and 

Consul.tant Confl.ict:s of Interest," DoD lG l?roject 

Nwnber 	3CH-50l2 - INFORMA'l'lON MEMORANDu""M 

1. This is ~n repl.y to your verbal .request to ASC/IG to 

provide tleld comments in the subject report. 


2. Finding A, 	 page 8; Based upon re~iew of contract F33657­
91-D-2236 identified in Appendix C, page 38 of subject report, 

this contract does not require FAR provision 52-209_7 or 

resultant certificates purs~ant to FA!{ 37.204 exceptions (cl, 

(nJ, (c) and (pl as this contract is in direct support or 

National A~r lntelligence Center­

ce: ASC/IG 

Final Report 
Reference 

Revised
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37.204 

renl knowledge oc skill thal may be combined with exten­
sive operational experience. This enables lhem to provide 
information, opinions, advice, or recommendations to 
enhance understanding of complex issues or to improve the 
quality and timeliness of policy development or decision­
making. 

(b) Studies, analyses, and evaluations. Studies, analy­
ses, and evaluations are organized, analytic assessments 
needed to provide the insigblS necessary for understanding 
complex issues or improving policy development or deci­
sion-making. These analytic efforts resull in formal, struc­
tured documents conlaining dala or leading to conclusions 
and/or recommendations. This summary description is 
operationally defined by the following criteria: 

(1) Objec1ive. To enhance understandfog of com­
plex issues or to improve the quality and timeliness of 
agency policy development or decision-making by pro­
vidi11g new i11sights illto, understandillg of, alternative 
solutions to, or recommendations on agency policy and 
program issues, through the applications of fact finding, 
analysis, and evaluation. 

(2) Areas of application. All subjects, issues, or 
problems involving policy development of decisio11­
making in the agency. These may Involve concepts, 
organization, programs and other systems, and the appli ­
carion of such sys1ems. 

(3) Outputs. Outputs are formal structured docu­
ments containing or leading to conclusions and/or rec­
orrunendations. Dara bases, models, methodologies. and 
related software created in support of a study. analysis, 
or evaluation are to be considered part of the overall 
study effort. 
(c) Management and professional support services. 

Management and professional support services take the 
form of advice, Lraining, or direct assisLance for organiz.a­
tions to ensure more efficient or effective operatio11s of 
managerial, administrative, or related systems. This sum­
mary description is operationally defined in terms of the 
following criteria: 

(I) Objec1ive. To ensure more efficient or effective 
operation of management support or related systems by 
providing advice, training, or direcl assistance 
associated with the design or operation of such systems. 

(2) Areas of applicalion. Management support or 
related systems such as program management, project 
monitoring and reporting, data collection, logistics man­
agement, budgeting, accounting, auditing, personnel 
management, paperwork management, records manage­
ment, space management, and poblic relations. 

(3) Outputs. Services in the form of information, 
opinions, advice, training, or direct assistance that lead 
to the improved design or operation of managerial, 
administrative, or relate<l systems. This does not include 
training which maintains skills necessary for normal 
operations. Written reports are normally incidental to 
the performance of the service. 

37-4 (FAC90-16) 

FEDERAL ACQUISITION REGULATION (FAR)

(d) Engineering and technical service. Engineering 
and technical services (technical representatives) take the 
form of advice, training, or, under unusual circum­
stances, direct assistance to ensure more efficient or 
effective operation or maintenance of existing platforms, 
weapon systems, related systems, and associated soft ­
ware. All engineering and technical services provided 
prior to final Govemmenl accepLaDce of a complete hard­
ware system are part of the normal development, produc­
tion, and procurement processes and do not fall in this 
calegory. Engineering and technical services provided 
after final Government acceptance of a complete hard­
ware system are in this category except where they are 
procured to increase the original design performance 
capabilities of existing or new systems or where they are 
integral to the operational support of a deployed system 
and have been formally reviewed and approved in the 
acquisition pla:Ining process. 

37..204 Exclusions. 
The following activities and programs are excluded or 

exempted from the definition of advisory or assisLance ser­
vices: 

(a) Activities that are reviewed in accordance with the 
OMB Circular A-76, Policies for Acquiring Commercial or 
lndus<rial Products and Services Needed by tbe 
GovemmenL 

(b) Architectural and engineering services as defined in 
Part 36. 

(c) ADPffolecorrununications functions and related ser­
vices that are controlled in accordance with 41 CFR Part 
201, the Federal Information Resources Management 
Regulation. 

(d) Research on theoretical mathematics and basic med­
ical, biological, physical, social, psychological, or other 
phenomena. 

(e) Engineering studies related to specific physical or 
performance characteristics of existing or proposed sys­
tems. 

(0 The day-to-day operation of facilities (e.g., the 
Johnson Space Center and related facilities) and functions 
(e.g., ADP operations and building maintenance). 

(g) Govemmcnt·owned, contractor-operated (GOCO) 
facilities. However, any contract for advisory and assis­
tance services oilier than the basic contracl for operation 
and management of a GOCO shall come under the defini­
tion of advisory or assistance services 

(h) Clinical me<licine. 
(i) Those suppon services of a managerial or adminis­

trative nature performed as a simultaneous pan of, and 
nonseparable from specific development. production, or 
operational support activities. In this contel<t, nonseparable 
means that the managerial or administrative systems in 
question (e.g., subcontractor monitoring or configuration 
control) cannot reasonably be operated by anyone other 
than the designer or producer of the end-Item hardware. 
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0) Contracts eniered into in furtherance of s1an11orily 
mandated advisory committees. 

(k) Initial training, training aids, and technical docwnen­
lalion acquired as an integral pert of the lease or pwchase 
ofequipment. 

(1) RoutilM; maintenance of equipment, routine adminis­
trative services (e.g., mail, reproduction, telephone). print­
ing services, and direct advertising (media) costs. 

(m) Aucdoneers, realty-brokers, appraisers, and 
SUJVeyOIS. 

(n) The National Foreign Intelligence Program 
(NFIP). 

(o) 1be General Defense Intelligence Program (GDIP). 
(p) Tactical Intelligence and Related Activities 

(TIARA). 
(q) Foreign Military Sales. 
(r) Engineering and technical services as set forth in 

37.203(d). 

37.205 Management controls. 
OMB Ci.rcu1ar A-120 requires each agency to establish 

procedures for a written evaluation at the conclusion of the 
contract to assess lhe utility of the deliverables lo the agen­
cy and the pert'onnance of the contractor. 

37.206 	Request.Ing activity responsibilities-
Requests for advisory and assistance services shall 

include­
{a) A statement certifying that the requirement is for 

advisory and assistance services as defined in this subparL 
{b) Written justification of need and certification that 

such services do not llJUleCeSS8rily duplicate any previously 
performed work or sesvices. 

(c) Written approval for such services by an official at 
a level above the requesting office. However, In the case 
of requirements received by the contracting officer during 
the fourth quarter of the fiscal year, for award during the 
same f"LSCal year, the approval at the second level, or high­
er level if required by agency procedures, above the 
requesting office shall accompany the request for contract 
action. 

(d) Properly chargeable funds certified by the cogni7.ant 
fiscal/budget office. 

37.207 Contracting officer responsibilities. 
The contracting officer is responsible for deie:rmining 

whether any requested contractual action, regardless of dol­
lar value, constitutes advisory and assistance services as 
described in this subpart. The contracting officer's deiec­
mination shall be final. Before processing any contractual 
action for advisory and assistanCe services, the contracting 
officer shall verify that­

(a) Action is taken to avoid conflicts of inrerest in 
accordance with Subpan 9.5; 

(b) The applicable requirements of lhis subpart and 
37.103 and 37.104 are met; 

(c) 'The services being contrneted for consist only of the 
types of services defined at 37.203; 

(d) 'The request includes a Slalement of need and certifi­
cation by the requesting official (see 37.206(a) and (b)); 
and 

(e) Written approval for the requirement. Including 
mquests for contrac& modif'ications beyond the scope of the 
acqllisition originally approved. has been obtained from the 
appropriate level(s) {see 37.206(c)). 

SUBPART 37.3-DISMANTLING, DEMOLITION, 
OR REMOVAL OF IMPROVEMENTS 

37.300 Scope oCsubparL 
This subpart prescribes procedures for comracting for 

dismantling or demolition of buildings, ground improve­
ments and other real property structures and for the 
removal of such structures or portions of lhem (hereafter 
referred to as "dismantling, demolition, or removal of 
improvements"). 

37.301 Labor standards. 
Contracts for dismantling, demolition, or removal of 

improvements are subject lo either the Service Contract 
Act (41 U.S.C. 351-358) or the Davis-Bacon Act (40 
U.S.C. Z76a-276a-7). lf the contract is solely for disman­
tling. demolition, OI" removal of improvements, the Service 
Conttact Act applies unless further work which will result 
in the construction, alteration, or repair of a public building 
°"public work at lhal location is contemplated. H such fur­
ther COllSlnlCtion work is intended,. even though by separaie 
contract, then the Davis-Bacon Act applies to the contract 
for dismantling, demolition, or removal. 

37.302 Bonds or other security. 
When a contrnet is solely for dismantling, demolition, or 

removal of improvements, the Miller Act (40 U.S.C. 
270a-270f) (see 28.102) does not apply. However, the con­
uacting off'acer may require the contractor to furnish a per­
formance bond or other security (see 28.103) in an amount 
that the contracting officer considers adequaie to (a) ensure 
completion of the w<¥k, (b) protect property to be retained 
by lhe Government (c) protect property to be provided as 
compensation to the contractor, and (d) protect the 
Government against damage to adjoining property. 

37.303 Payments. 
(a) The contract may provide tha1 the (1) Govenunent 

pay the contractor for the dismantling or demolition of 
struetures or (2) contractor pay the Government for the 
right to salvage and remove the marerials resulting from 
the dismantling or demolition operation. 

(FAC 90-3) 37-5 
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ADVANCEO RESEARCH PROJECTS AGENCY 
3701 NORl'H FAIRFAX DRIVE 
AR L.1 NGi'ON VA 22203 · 1 7 14 

JUN I 0 loo.A 

MEMORANDUM FOR DIRECTOH, CON':'Rl,CT MAKAG<':MENT DIRE.CTORATE, 
OF?ICE OF T!lE DJSPECTO~ GEKe:R/\I. 

SUBJECT: 	 A.idi i: Report o:i Organizat iona::.. ;>1:ci Cor:.sulta.m: Con:O:licts 
of I~terest (Proje~L Nu. 3C3-5012) 

This is in i::esponse to your. memorandi:.m of Ap,.-i: 13, 199'., 
same subject, requesting review and cor.-.ment on the d:::-afl a1;d.!. L 
report. 

"find'cg A. Orqonjzaljpnµl Co;J,.f:'~ic-s .-;,f· Tr:terest. Cr~rtifjcates 

Recnrr.mendations fur Corrective Action 

2. We reco:nmeoc! ::hat the Service l\cqu.'..si ::ion C:xecu-::. i ves and the 
Dirmctors of the Advanced Researc~ Projects Agency and the Derense 
Nuclear Agency direct contracting offic;:ers to: 

a. Notify contractors ~o subrrit appllcahle certificates for 
contracts identified : n Appe:Lriix C r.'.:-l;:it a::::-e ::it ill ope~." 

ARPA Response. We concur. •~e wlll notify co·it r"ct (:rs to 
submit applicable ce~::i:ficates for <.:<>ni:.racLs :.cte::i.tified in 
Apper.dlx c ::hu.t ar-c u::ill C">!:>en. :::ie est,mate<i d.aLe for 
conple-:oion of t.his co:::-rcctive "ct ion i.s Jul:>• 31, 1994. 

We w i eh L.<) nnr.e for t::-ie ::-ecord, however, t:-:at we dispuLe :..he 
findings of t!1e drarL .;wdi:: re!='ort on six oi t.::-i.e ten ARPA 
car.tracts listed i=:: "Append Lx C. Cc·1nt:rac:: 5 Rev'!.ewed" on !?age 
38. Our spec1rtc dispute :.u wi::h Lhe rinding that FAR
~2.209-/ was required ~n the sol:.c~t:atio~ or ni::i.e of chose 
cont ':'"'8C~S, as s.:.gr.. if ied l.:y \'Yes" in -=he :: ir~t col 1~mn. Our 
rationale for dispu::ing this po~nL is tha:: five of t~oee 
co::itracts ('.'-1DA972-91-C-O:J30, 91-C-Ot.:~3, 92-:.:!-0008, 92-C-007.0, 
and 92-C-G048) resu 1 Led from Broad Agency Anr.our.cenents 
(BAA' s) . NOTE: 5'A:l. 15. 407 includes only requests .for 
proposals (RFP's) ~nd req~ests for quotations (RFQ's) not 
BAA' s in l he definition of soli citations. '.l'he 13AA, a 
legitimate competitive technique .:..::i ou1 .:..ine oi: work, by 
design does not include stand;;.rti sol ici.tatio::i. cl.auses. '.!'l:e 
sixth disp11::ed contract., MD.l'd}72-91-C-OC13, w1'.1$ an tll:gent 
a.ct...Lon t•or "''DES3R'T' STO~M, n fOJ'. '..-J!lic.:h there Wtl!:) :\() 

sol:...ci-t:.at:ion. We contcr:r.i ~.hat ~>n t.hese s.:..x contracts, where 
RFP-type sollcitations were not 1J~:ed1 lt is imp~opcr to ~~~~~ 
::hat FAR 5~.~09-/ waa "required in the soiici=ation." 
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required by Federal Acquisition Regulation provision 52.209-8, 
"b. Initiate contract terminations if the certificates 

"Organizational Conflict of Interest Certificate - Advisory and 
Assistance Services,n are not received within 30 days of 
notification." 

ARPA Response. We concur. According to Appendix C, this 
Certificate only will be required on Contract MDA972-93- C­
0003, the last contract on the list. The estimated date for 
completion of this corrective action is July 31, 1994. 

"Finding B Clause Restricting Future Contracting 

Recommendations for Corrective Action 

2. We recommend that the Army and Navy Acquisition Executives 
and the Directors of the Advanced Research Projects Agency and the 
Defense Nuclear Agency advise contracting officers to use 
restrictive clauses that comply with the Federal Acquisition 
Regulation subpart 9.5. The restrictive clauses should identify 
the nature of the potential conflict of interest, the nature and 
specific duration of the restrictions on future contractor 
activities, the requirement for contractors to submit copies of 
agreements between contractors and other companies on proprietary 
information, and the correct waiver approval authority.n 

ARPA Response. We concur. By July 31, 1994, the Director 

of the Contracts Management Office (CMO) at ARPA will issue 

the recommended advice to all CMO contracting officers via 

policy memorandum. The restrictive clauses will identify the 

nature of the potential conflict of interest, the nature and 

specific duration of the restrictions on future contractor 

activities, the requirement for contractors to submit copies 

of agreements between contractors and other companies on 

proprietary information, and the correct waiver approval 

authority. 


Should additional information be required, please contact 
Mr. R. Timothy Arnold, Director, Contracts Management Office, at 
(703) 696-2381. 

~~-
De;u~/oirector,
Management 
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Alexandria. Virginia 22310·3398 


JUN I 3 199.4 

MEMORANDUM FOR lNSPECTOR GENERAL, DEPARTMENT OF DEFENSE 

SUBJECT: 	 Audit Report on Organizational and Consultant Conflict 
of Interest (Project No. JCH-5012) 

Reference is made to your Memorandum, same subject, dated 13 
April 1994 which provided a copy of the draft report for Agency 
review and conments. 

The Defense Nuclear Agency (DNA) has conducted its review of 
the draft report and this memorandum provides our response to the 
findings and recommendations of the report: 

Finding A. Organizational Conflicts of Interest Certificates 

RECOMMEHDATION 2 a 
DNA concurs with the findings that the certification 

requirements of FAR 9.507 were not followed in all cases. The 
recommendation for directing the Contracting Officers to notify 
those contractors who foiled to provide the certificates for the 
DNA contracts listed in Appendix C will be :implemented. we plan 
to coDQ;>lete this corrective action by 30 September 1994. The 
Agency is 	committed to making improvements and a vulnerability 
assessment will be conducted and further changes made as 
necessary. 

Finding B. Clause Restricting Future Contracting 

RECOMMENDATION 1. 

The audit report states that two DNA contracts reviewed 
needed an organizational conflict of interest clause to avoid, 
neutralize, or mitigate potential organizational conflicts of 
interest. DNA partially concurs with the findings under contract 
DNAOOl-92-C-0029 and nonconcurs with the findings under contract 
DNAOOl-92-C-0148. DNA's position on these findings are: 

a. DNAOOl-92-C-0029: Partially concur. The findings 
presented in the audit report state that the restrictive clause 
was not included because the contractor requested that the clause 
be removed and recommends that action be taken to issue a 
modification to the contract to inform the contractor that 
potential organizational conflicts of interest exist and that 
restrictions will be imposed on the contractors' future 
activities to prevent the conflicts. our review of the finding
showed that, during the contract negotiation stage which follows 
the issuance of any letter contract, the Contracting Officer gave 

86 




Defense Nuclear Agency Comments 

87 


SUBJECT; 	 Audit Report on Organizational and Consultant Conflict 
of Interest (Project No. 3CH-5012) 

full consideration to the risk of an organizational conflict of 
interest and concurred with the contractor's request to remove 
the restrictive clause on the basis that the potential for 
conflict was moot. This was a contracting officers's decision 
and there is no reason to refute that decision based on 
information available to us. However, the wording of portions of 
the statement of work continued to create confusion as they do 
not properly characterize the work being done that could result 
in potential for future conflict of interest. Although the 
potential for future conflict of interest is remote, we have 
simply cancelled the task from the statement of work. The 
contracting officer will be issuing a modification to the 
contract to remove the areas in question (task 6.1.5; 6.8; and 
6.8.1) DNA concurs with the audit recommendation for this 
contract even though we have not agreed with the language of the 
finding upon which it is based. 

b. DNA001-92-C0148: The audit finding is that the 
contractor is in a position to provide advice to the Government 
concerning the programs and topics developed or evaluated under 
the contract and therefore would be in an unfair competitive 
advantage when bidding on subsequent contracts. we nonconcur 
with this finding and the recommendation for corrective action as 
well. Our position is that the contract calls for research and 
analysis on very broad strategic topic areas. It is not 
envisioned tha~ the contractor will access program and planning 
documents of specific detail because the statement of work under 
the contract calls for the contractor to research broad strategic 
topic areas. Therefore, program specific information which would 
provide unfair advantage would go far beyond the contract 
statement of work. The DNA Project Manager has confirmed that 
the contractor has not been given program specific planning 
information, source selection information or access to 
proprietary information. In this particular case there is no 
compelling reason based on facts or other information that would 
prove the contracting officer decision to be improper. 

The Defense Nuclear Agency appreciates the opportunity to 
review the draft report and expresses its gratitude to be able to 
provide its position and comments on the findings and 
recommendations concerning this activity. 

A~,A._, 
/, KENNETH L. HAGEMANN11"1- Major General, USAF 

Director 



Audit Team Members 

Paul J. Granetto 
Garold E. Stephenson 
Eugene E. Kissner 
Tyler Apffel 
John Christian 
George Ford 
Timothy Bulman 
Cecil Tucker 
Janice Alston 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



