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Department of Defense Office of Inspector General

Report No. D-2007-079 April 3, 2007
(Project No. D2005-D000CH-0123.001)

Performance-Based Service Contract for Environmental Services
at the Navy Public Works Center, San Diego, California

Executive Summary

Who Should Read This Report and Why? Defense officials responsible for the Office
of Management and Budget (OMB) Circular No. A-76, “Performance of Commercial
Activities (Revised),” May 29, 2003, public-private competition process and DoD
acquisition and contracting personnel should read this report. It addresses the management
of a performance-based environmental services contract resulting from a public-private
competition and also discusses the use of fixed-price, performance-based, indefinite-
delivery, indefinite-quantity (ID1Q) task orders.

Background. On June 17, 2002, the Department of the Navy announced the decision to
perform a cost comparison of the environmental services function at the Public Works
Center in San Diego, California. One private contractor, Shaw Infrastructure, Inc.,
(Shaw) submitted a proposal to compete with the Government most efficient organization
(MEOQO). On August 16, 2004, the contracting officer conducted the cost comparison and
announced the tentative decision to select the Government MEO to perform the
environmental services at the Navy Public Works Center, San Diego. Shaw appealed the
tentative decision and the Administrative Appeal Authority sustained three of the five
appealed items. On December 3, 2004, the Administrative Appeal Authority recomputed
the cost comparison and determined the adjusted total in-house cost was $76.6 million,
$4.1 million more than Shaw’s adjusted total contract cost of $72.5 million, reversing the
tentative decision and ruling in favor of Shaw as the winner of the cost comparison. The
Navy awarded Shaw the performance-based, combination firm-fixed-price and IDIQ
environmental services contract on January 12, 2005.

This is the second of two reports discussing the OMB Circular No. A-76 public-private
competition for the environmental services function at the Navy Public Works Center,

San Diego. DoD Inspector General Report No. D-2006-036, “Public-Private Competition
for Environmental Services at the Navy Public Works Center, San Diego, California,”
December 8, 2005, addressed allegations of procedural and technical violations during the
public-private competition. During our review of the allegations, we identified issues with
the management of the performance-based environmental services contract and the use of
fixed-price, performance-based, IDIQ task orders. This report addresses those issues.

Results. The Navy Public Works Center was not effectively managing the performance-
based environmental services contract. As a result, the Navy Public Works Center was
unable to adequately assess Shaw’s performance on all performance requirements or
relate workload to payments because actual workload during the 6-month base and the
1-year option period was significantly less than established in the performance work
statement but the fixed payment remained the same. While some improvements have
been made in contractor performance, the Navy is not fully realizing the benefits of



performance-based service acquisition, to maximize contractor performance and
innovation at lower costs, with the contract as currently structured for the environmental
services function at the Navy Public Works Center, San Diego, California (finding A).

The Commanding Officer, Naval Facilities Engineering Command Southwest should
adequately staff the Government residual organization for the duration of the contract.
The contracting team should require Shaw to finalize a quality control program,
determine the adequacy of Shaw’s system for measuring each performance standard and
take appropriate action if the requirements are not met, and notify Shaw that it is not in
compliance with contract terms until the quality control plan is approved and all
performance standards are measured. Also, the contracting team should assess the
reasonableness and necessity of all performance standards in the contract, delete or revise
non-critical standards, and determine whether it is in the Navy’s best interest to continue
with the performance-based services contract. In addition, the contracting team should
ensure that contract language regarding workload fluctuations in future contracts is
specific about contract pricing changes and evaluate alternative methods of billing
customers. We also recommend that the Navy Director of Strategic Sourcing consider the
issues with performance-based contracting for environmental services before issuing the
solicitation for the Naval Facilities Engineering Command Mid-Atlantic environmental
services public-private competition.

The Navy Public Works Center also was not following sound procurement practices for
performance-based IDIQ work valued at $5.8 million annually. As a result, there was no
means to hold Shaw accountable for measurable performance outcomes on the
firm-fixed-price performance-based task orders. We calculate that during the base and
first option period, the Navy paid about $1.4 million more than negotiated in the
competitively sourced contract by using higher labor rates and over the next three option
periods will pay about $6.6 million more if the Navy continues to accept Shaw’s higher
labor rates. In addition, the Navy in-house team would have won the competitively
sourced environmental services function by about $7.1 million if Shaw had proposed the
higher labor rates (finding B).

The Commanding Officer, Naval Facilities Engineering Command Southwest should
adequately staff the contract administration and send contracting and technical support
staff to appropriate training for performance-based service acquisition and environmental
services. He should also instruct the contracting officer to determine whether
performance-based service acquisition is appropriate for the IDIQ requirements, include
measurable performance standards in IDIQ task orders, award IDIQ task orders using the
competitive rates from the competitively sourced contract, document the principal
elements of the negotiated agreement, track contract dollars by specific line items, and
request a reimbursement of $1,431,404 from Shaw.

Management Comments and Audit Response. The Director, Program Analysis and
Business Transformation, Deputy Assistant Secretary of the Navy (Acquisition
Management) and the Director, Navy Strategic Sourcing concurred with all
recommendations. All comments were responsive; therefore, additional comments are
not required. See the Finding sections of the report for a discussion of management
comments and the Management Comments section of the report for the complete text of
the comments.
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Background

This is the second of two reports discussing the Office of Management and
Budget (OMB) Circular No. A-76, public-private competition for the
environmental services function at the Navy Public Works Center, San Diego,
California. Congresswoman Susan A. Davis requested that we review allegations
from the employees of the environmental department at the Navy Public Works
Center, San Diego, California. The employees alleged several procedural and
technical violations during the OMB Circular No. A-76 public-private
competition. The employees also alleged potential adverse impacts as a result of
the competition decision to award the environmental services function to a private
sector provider, Shaw Infrastructure, Inc., (Shaw). We addressed the allegations
in DoD Inspector General (IG) Report No. D-2006-036, “Public-Private
Competition for Environmental Services at the Navy Public Works Center, San
Diego, California,” December 8, 2005. During our review of the allegations, we
identified issues with the management of the performance-based service contract
for environmental services and the use of fixed-price, performance-based,
indefinite-delivery, indefinite-quantity (ID1Q) task orders. These issues are
addressed in this report.

Public-Private Competition for Environmental Services. On June 17, 2002,
the Department of the Navy announced the decision to perform a cost comparison
of the environmental services function at the Public Works Center in San Diego,
California. The cost comparison is a public-private competition process required
by OMB Circular No. A-76 to compare the cost of Government performance with
contract performance. About 103 positions were included in the public-private
competition process. The Navy Public Works Center, San Diego, environmental
services function falls under the chain of command of the Naval Facilities
Engineering Command (NAVFAC)! and is responsible for providing a wide
range of environmental services to customers throughout the Commander Navy
Region Southwest area of cognizance. These services included laboratory
analysis and testing, industrial and oily waste water treatment, hazardous waste
handling and treatment, site assessment and remediation, and special projects.

On October 16, 2003, the Navy issued a solicitation for the OMB Circular

No. A-76 cost comparison study to provide environmental services. The
performance work statement (PWS) was based on a performance-based
contracting template to ensure Navy-wide consistency, and included
firm-fixed-price requirements, which represented ongoing, recurring work; and
IDIQ requirements, which represented one-time, nonrecurring work. One
contractor, Shaw, submitted a technical and price proposal to the solicitation.
After four rounds of discussions with the evaluation boards, the source selection
authority selected Shaw as the best value contractor to compete with the
Government most efficient organization (MEO) in the cost comparison.

On August 16, 2004, the contracting officer conducted the cost comparison and
announced the tentative decision to select the Government MEO to perform the

1 On August 1, 2005, the Navy Public Works Center, San Diego, California, merged with the NAVFAC
Southwest Division to become NAVFAC Southwest.



environmental services at the Navy Public Works Center, San Diego. The
adjusted total cost to contract with Shaw for the services was $72.3 million,
$12.2 million more than the MEQ’s adjusted total in-house cost of $60.1 million.
Shaw subsequently appealed the tentative decision, stating that five items were
not properly accounted for in the in-house cost estimate. The MEO did not
submit an appeal during the eligible period. On December 3, 2004, the
Administrative Appeal Authority sustained three of the five appealed items and
increased the in-house cost estimate accordingly. The Administrative Appeal
Authority recomputed the cost comparison and determined the adjusted total
in-house cost should have been $76.6 million, $4.1 million more than Shaw’s
adjusted total contract cost of 72.5 million.> The Administrative Appeal
Authority’s final decision reversed the tentative decision and ruled in favor of
Shaw as the winner of the cost comparison.

Performance-Based Contract for Environmental Services. The Department of
the Navy awarded contract N68711-03-D-4302 to Shaw on January 12, 2005. The
contract was a performance-based, combination firm-fixed-price and IDIQ
contract for performance of environmental services at the Navy Public Works
Center, San Diego, California. The Government continued to provide services
during the 79-day (approximately 3 months) phase-in period. Shaw fully assumed
performance of environmental services on April 1, 2005. On October 1, 2006, the
contracting officer exercised the second contract option period. As shown in
Table 1, the contract was valued at about $13.6 to $14.1 million annually.

Table 1. Awarded Contract Value

Performance Period Duration Firm-Fixed-Price IDIQ Total
Phase-in Period 3 months $ 399,941 0 $ 399,941
Base Period 6 months 3,861,099 $ 3,829,355 7,690,454
Option Period 1 1 year 7,834,287 5,785,788 13,620,075
Option Period 2 1 year 7,946,784 5,828,565 13,775,349
Option Period 3 1 year 8,058,512 5,872,410 13,930,922
Option Period 4 1 year 8,171,539 5,917,352 14,088,891
Option Period 5 3 months 1,930,547 1,914,784 3,845,331

Total 5 years $38,202,709 $29,148,254 $67,350,963

Performance-Based Services Acquisition Requirements. In a memorandum to
the Secretaries of the Military Departments, and the Directors, Defense agencies
dated April 5, 2000, the Under Secretary of Defense for Acquisition, Technology,
and Logistics stated that it is the policy of DoD that, in order to maximize
performance, innovation, and competition (often at lower cost), performance-
based strategies for the acquisition of services are to be used wherever possible.

In order to ensure that DoD continually realizes savings and performance gains, he

2 Shaw’s adjusted total contract cost includes about $5.1 million for the costs of contract administration,
one-time conversion, Federal income taxes, and the minimum conversion differential. These costs are
calculated based on a percentage of the in-house personnel costs, which were increased by the appeal.



established that a minimum of 50 percent of service acquisitions, measured in
both dollars and actions, should be performance-based by the year 2005.

Section 821, “Improvements in Procurement of Services,” of Public Law 106-398,
“Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001,”
October 30, 2000, established a preference for performance-based service
contracting. The law states that the term “performance-based” includes the use of
PWSs that set forth contract requirements in clear, specific, and objective terms
with measurable outcomes. The law requires the Secretary of each Military
Department to establish service contracting centers of excellence and to provide
enhanced training in service contracting.

The Federal Acquisition Regulation (FAR) Part 37, “Service Contracting,”
requires the use of performance-based acquisitions for services to the maximum
extent practicable and states that services should be obtained in the most
cost-effective manner, without barriers to full and open competition. A service
contract is defined as a contract that directly engages the time and effort of a
contractor whose primary purpose is to perform an identifiable task rather than to
furnish an end item of supply. The FAR requires performance-based contracts for
services to include a PWS; measurable performance standards in terms of quality,
timeliness, and quantity; the method of assessing contractor performance against
performance standards; and performance incentives where appropriate.

Objective

Our overall audit objective was to review selected portions of the OMB Circular
No. A-76 process and the decision to award the environmental services function
at the Navy Public Works Center, San Diego, California, to a private contractor.
Specifically, we reviewed the allegations made to Congresswoman Susan A.
Davis to determine whether the Navy decision to award the contract to Shaw
Infrastructure, Inc., was in accordance with appropriate policies and procedures.
On December 8, 2005, we issued DoD IG Report No. D-2006-036, “Public-
Private Competition for Environmental Services at the Navy Public Works
Center, San Diego, California,” which addressed the specific allegations
contained in the congressional request. During our review of the allegations we
identified issues with the management of the performance-based environmental
services contract and the use of fixed-price, performance-based, IDIQ task orders.
This report addresses those issues. See Appendix A for a discussion of the scope
and methodology. See Appendix B for prior coverage related to the objectives.



A. Contract Management

The Navy Public Works Center was not effectively managing the
performance-based contract for the environmental services function at the
Navy Public Works Center, San Diego, California. The service provider,
Shaw, assumed responsibility for the environmental services function from
the in-house Government team as the low-bid, technically acceptable offeror
on April 1, 2005. Contract performance was marginal to unsatisfactory
during the first performance period. The Navy Public Works Center could
not effectively manage contractor performance because:

e the contract contained 78 performance measures and Shaw did
not fully implement a quality control program to measure all
contract performance requirements (best practices for
performance-based services acquisition recommend only a few
meaningful performance measures);

e Shaw was paid a fixed amount for performance that was not
dependent on measurable quantity outputs, such as the number
of laboratory tests performed, gallons of industrial and oily
waste water treated, and pounds of hazardous waste stored and
disposed of, while the Navy received reimbursements from
clients based on these actual quantity outputs; and

e the Government residual organization® was not adequately
staffed for the additional level of oversight that has been
required on this contract since the contractor’s staff did not
have the necessary experience to effectively perform the
environmental services requirements.

As a result, the Navy Public Works Center, San Diego, was unable to
adequately assess Shaw’s performance on all performance requirements or
relate workload to payments because actual workload during the 6-month
base and the 1-year option period was significantly less than established in
the PWS though the fixed payment remained the same. While some
improvements have been made in contractor performance, the Navy is not
fully realizing the benefits of performance-based service acquisition, to
maximize contractor performance and innovation at lower costs, with the
contract as currently structured for the environmental services function at
the Navy Public Works Center, San Diego, California.

Contractor Performance

Base Period. Shaw did not perform the contract requirements at a satisfactory
level during the 6-month base performance period, April 1 through September 30,

® The Government residual organization, composed of NAVFAC Southwest employees, is responsible for
monitoring Shaw’s performance to ensure Shaw performs the contract requirements.



2005. Durlng the performance period, the contracting officer issued Shaw a cure
notice* for failure to comply with the PWS requirements, and the assessing
official gave Shaw a “ *° ™ contractor performance assessment report for
performance of the contract requirements. By the time that the assessing official
prepared the contractor performance assessment report, the contracting officer
had already exercised the first option period on October 1, 2005. In the
memorandum for the contract file regarding the determination to exercise the first
option period, the contracting officer stated that exercising the option would
ensure continuity of services and preclude the potential costs of disrupting
operations, and that exercise of the option was the most advantageous method of
fulfilling the Government’s need, considering price and other factors.

%5

First Option Period. According to the officer in charge, Shaw’s performance in
the first option period, October 1, 2005, through September 30, 2006, improved
over the previous performance period, and he commended Shaw for hiring
additional personnel for waste characterization and quality control operations and
for improving business relations with the Government and customers. However,
he stated that the Government continued to have concerns with contractor
performance, such as repeated basic operations violations, corrective actions
taken, and the time frame in which situations were corrected. The officer in
charge stated that continued efforts were required for Shaw to further improve
overall performance, to complete and enforce quality control documentation, and
to better manage the subcontractors.

Quality Control Program

The Navy cannot effectively manage contractor performance because the
performance-based environmental services contract contained 78 performance
measures and Shaw did not fully implement a quality control program for all
contract requirements. Best practices for performance-based services acquisition
recommend using only a few meaningful performance measures.

Performance Objectives and Standards. Performance objectives are an end
state that the organization wants to achieve. A performance standard is a targeted

* The contracting officer issues a cure notice to notify the contractor that the Government considers the
contractor’s failures to be endangering performance of the contract. The contractor must “cure” the
identified conditions in the specified amount of time or the Government may terminate the contract for
default.

® This area of the report represents source selection information that was omitted.



level or range of performance for each characteristic that the Government
monitors. The environmental services contract had 37 firm-fixed-price PWS
specification items with 78 performance objectives and standards, or acceptable
quality levels. Because the environmental services function is highly regulated,
many of the performance standards required the service provider to comply with
Federal and State laws and regulations, Navy policies and procedures, or other
permits and regulations.

Guidelines for Quality Controls. “The Guidebook for Performance-Based
Services Acquisition in the Department of Defense,” December 2000, states that
the performance assessment plan is based on the premise that the contractor, not
the Government, is responsible for managing and ensuring that quality controls
meet the terms of the contract. The Guidebook defines a quality control plan as a
plan developed by the contractor for its internal use to ensure that it performs and
delivers high-quality service. According to the Guidebook, effective use of the
performance assessment plan, in conjunction with the contractor’s quality control
plan, will allow the Government to evaluate the contractor’s success in meeting
the specified contract requirements and the level of performance agreed to in the
contract. Thus, the Government role is to assess service provider performance to
measurable standards, and the service provider’s role is to assure quality through
its quality control processes and quality management system.

Quality Management Program. The environmental services contract PWS
required Shaw to establish and maintain a quality management program. The
quality management program was required to include:

e accurate documentation of production processes and output measures,

e asystemic procedure for assessing compliance with the production
processes and production output standards,

e accurate documentation of quality checks conducted throughout the
production processes,

e assessment-driven process adjustments, and
e acorrective and preventative action process.

The PWS also required Shaw to have a quality control manager, quality control
plans, and checklists. Additionally, Shaw was responsible for a quality control
inspection and reporting system for all performance requirements in the contract.
The quality control inspection and reporting system was required to consist of
documented processes and procedures for the production of services, as well as
systemic checking of production processes and outputs for compliance with
established practices and standards.

Standard Operating Procedures. The environmental services contract required
Shaw to develop standard operating procedures. Specifically, Shaw was required to
develop and submit the required standard operating procedures within 60 days after
the notice to proceed. Shaw stated in its technical proposal that it expected to
review and adopt the Navy’s existing operating procedures during the phase-in



period. *°

However, although not required by the contract, the Navy Public Works Center
provided Shaw with copies of its standard operating procedures for reference
purposes.

Per the contract requirements, Shaw should have completed the required standard
operating procedures during the approximately 3-month-long contract phase-in
period. On May 23, 2005, the contracting officer issued Shaw a cure notice for
failure to comply with PWS requirements, specifically stating that although the
Government provided all Public Works Center working standard operating
procedures to Shaw, more than 50 percent of the standard operating procedures
had not been submitted for review. Additionally, the Government considered the
standard operating procedures that Shaw had provided to be incomplete, and Shaw
had not addressed the numerous comments on draft standard operating procedures.
The Shaw program manager stated that Shaw had initiated a completion plan, and
that all draft standard operating procedures would be submitted to the Navy by
June 24, 2005. However, in October 2005, one of the residual organization
members documented in a performance assessment that Shaw still did not have a
standard operating procedure for the bio-remediation facility.

On April 4, 2006, one year into Shaw’s performance of the environmental services
contract, the NAVFAC Southwest Facilities Engineering Acquisition Division
officer in charge sent Shaw a performance status letter, stating that considerable
effort was still required to tie the standard operating procedures and the quality
control plan together into a usable, applicable tool for quality environmental
services, and that the current quality management system did not meet the PWS
requirement.

Shaw Quality Control Plan. Shaw submitted the first quality control plan on
March 11, 2005. Shaw stated in the quality control plan that “our team recognizes
the importance of the PWS, and our PWS tools substantiate our commitment to
achieving PWS performance objectives and acceptable quality levels.” However,
the quality control plan was general and did not specifically describe the quality
controls in place to ensure that Shaw would meet all contract requirements,
specifically the acceptable quality levels associated with the contract performance
requirements. The residual organization business line manager commented that
the plan should identify data needed for acceptable quality levels, identify how the
data can be obtained, put procedures in place to acquire data, and establish
procedures to process and report data in the monthly quality control reports.
According to the residual organization, Shaw’s quality control program did not
identify regulatory deficiencies, business application problems, or implement
corrective action, and many deficiencies could have been avoided if Shaw had
completed standard operating procedures in a timely manner. They stated that
Shaw’s quality control program was not proactive but reactive to deficiencies
identified by the residual organization or regulatory agencies.

During the first option period, Shaw revised its quality control plan four times,
submitting the fourth revision on July 17, 2006. The Shaw quality control

® This area of the report represents source selection information that was omitted.



manager commented that the residual organization should bear in mind that a
quality control plan is not intended to duplicate the quality control inspection
responsibilities and requirements in the standard operating procedures and quality
control checklists. The residual organization stated that the plan was a significant
improvement and Shaw was finally looking inward at the organization and how it
is performing rather than how an external audience perceived the performance.
According to the residual organization business line manager, although Shaw’s
quality control plan had improved, there were still incidents which should not
have occurred with adequate quality controls.

We reviewed Shaw’s July 17, 2006, quality control plan and August 2006
monthly performance report and compared them to the performance standards in
the PWS. We found that the quality control plan and monthly performance report
did not address all performance requirements. Specifically, as shown in Table 2,
of the 78 contract performance standards, Shaw’s quality control plan addressed
45 standards, did not address 18 standards, and it was questionable whether the
plan addressed 15 standards. In the August 2006 monthly performance report,
Shaw addressed 52 standards, did not address 22 standards, and it was
questionable whether 4 standards were addressed. We did not evaluate whether
Shaw was actually meeting the contract performance standards or the adequacy of
Shaw’s systems in place to measure the performance standards. For more detail
on the performance standards and quality control plan, see Appendix C.

Table 2. Performance Standards Addressed in Shaw’s Quality Control Plan
and August 2006 Monthly Performance Report

Lab IWOW CSWS Other Total

Performance Standards 16 26 27 9 78
Quality Control Plan
Yes 4 20 17 4 45
No 6 2 8 2 18
Questionable 6 4 2 3 15
Monthly Performance Report
Yes 5 23 19 5 52
No 11 2 8 1 22
Questionable 0 1 0 3 4
CSWS Containerized Solid Waste Services
IWOow Industrial and Oily Waste Water Treatment Services
Lab Laboratory Services

Maintaining an Effective Quality Control Program. The environmental
services contract clause 5252.246-9303, “Consequences of Contractor’s Failure to
Perform Required Services,” required the contractor to perform all of the contract
requirements and to maintain an effective quality control program during the
course of the contract. The clause stated that failure to maintain adequate quality
control may result in termination of the contract for default. Shaw should have a




quality control system for each performance requirement to be able to evaluate
performance and identify the areas needing improvement. It is important that the
contracting officer require that Shaw maintain an adequate quality control
program to ensure that contract requirements are accomplished in accordance with
the performance standards and to allow the residual organization to monitor
performance as conceptualized in the performance-based services acquisition
guidelines. Therefore, the contracting officer needs to require Shaw to have a
quality control program that addresses all contract performance standards and
require that monthly performance reports address each performance standard. The
contracting officer and residual organization also need to determine the adequacy
of Shaw’s system for measuring each performance standard, and take appropriate
action if Shaw does not meet requirements. If Shaw fails to make progress in the
performance of contractual requirements, the contracting officer should consider
what options are available, including terminating the contract for default.
Additionally, the contracting officer should notify Shaw that it is not in
compliance with contract terms until the quality control plan is approved and all
performance standards are measured and met, and withhold payment if necessary.

Best Practices. Best practices for performance-based service acquisition
measurements and metrics suggest selecting only a few meaningful measures on
which to judge success and include contractual language for negotiated changes to
the metrics and measures. There are 78 performance standards, or measures of
success, in this environmental services contract. According to the residual
organization, all of the performance standards established in the PWS are indicators
of performance problems that could occur and are therefore necessary for the
contract. While Shaw proposed they could perform all of the contract requirements
at the required level of performance, the number of performance measures is
extremely high and likely difficult to monitor. Therefore, the contracting officer, the
residual organization, and Shaw should discuss the performance standards that are in
the contract and determine if all are critical for performance of the environmental
services and negotiate any performance standards that should be changed.

Measurable Outputs

Shaw was paid a fixed amount for performance that was not dependent on
measurable quantity outputs, such as the number of laboratory tests performed,
gallons of industrial and oily waste water treated, and pounds of hazardous waste
stored and disposed of, while the Navy received reimbursements from clients
based on actual output. During the 6-month base period and the 1-year first
option period of contract performance, the workload under the fixed-price line
items of laboratory services and industrial and oily waste water treatment was
significantly less than the amount established in the PWS. In addition, during the
first option period, the workload under the fixed-price line item for containerized
solid waste services was less than the amount established in the PWS. However,
the contract contained vague language to address workload fluctuations.

PWS Workload. The PWS specification items for the areas of laboratory
services, industrial and oily waste water treatment, and containerized solid waste
services referenced detailed historical workload data in the attachments to PWS



technical exhibit JC-1801020-001. The PWS informed offerors that the technical
exhibits represented the type, quantity, and location of services to be provided.
The contractor was required to propose a staffing level for completion of the
contract requirements based on this information during the OMB Circular

No. A-76 public-private competition for environmental services. However,
according to residual organization data from the laboratory information
management system and the environmental waste billing and tracking system,
actual workload in the 6-month base period and 1-year option period significantly
fluctuated from the levels established in the PWS.

Table 3 shows the fluctuations between the PWS workload and the actual
workload during the 6-month base performance period, April 1 through
September 30, 2005. As shown in the table, Shaw performed 56.1 percent fewer
laboratory tests and treated 47.6 percent fewer gallons of industrial and oily waste
water. The workload for the containerized solid waste services requirements,
however, was 1.6 percent higher than established in the PWS.

Table 3. Measurable Outputs for Fixed-Price Line Items
During the 6-Month Base Performance Period

Lab IWOW CSWS
Workload (tests) (gallons) (pounds)
PWS 17,515 29,486,750 2,069,465
Actual 7,691 15,440,809 2,102,406
Percent Difference (56.1) (47.6) 1.6

Table 4 shows the fluctuations between the PWS workload and the actual
workload during the 1-year option performance period, October 1, 2005, through
September 30, 2006. As shown in the table, Shaw conducted 44.8 percent fewer
laboratory tests, treated 40.2 percent fewer gallons of industrial and oily waste
water, and stored or disposed of 17.5 percent fewer pounds of containerized solid
waste than was established in the PWS.

Table 4. Measurable Outputs for Fixed-Price Line Items
During the 1-Year First Option Period

Lab IWOW CSWS
Workload (tests) (gallons) (pounds)
PWS 35,029 58,973,500 4,138,930
Actual 19,329 35,264,533 3,414,099
Percent Difference (44.8) (40.2) (17.5)
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Workload Fluctuation. The environmental services contract contained vague
language to address workload fluctuations. The PWS did include a specification
item for workload fluctuations that specifically stated:

The Service Provider shall provide the services identified in this PWS
for all PWC [Public Works Center] clients. Prior to start of
performance, the Government will provide a listing of current clients.
Because mission workload fluctuates from year to year, these
requirements are considered to be within 10% of the range of mission
requirements required of the Service Provider under the firm fixed price
Customer Line Item Number (CLIN) established in Section B. Work
that is within (i.e., plus or minus) 10% of the annual workload
identified in Attachment JC-1801020-001 shall be performed as firm-
fixed price work as identified in Section B and Attachment JB-1.

According to the contracting officer, the intent of this PWS specification item was
to support a contract modification if there was a substantial increase or decrease in
workload; however, the PWS was unclear on what was to happen if the workload
increase or decrease actually occurred. The contract did not include a variation in
quantities clause, which would allow either party to the contract to demand an
equitable adjustment when the permissible variation was exceeded.

Consequently, even though there were significant fluctuations in workload,
especially in the areas of laboratory services and the industrial and oily waste
water treatment, Shaw was paid the same fixed price for performing the services.

Proposed Contract Modification. On September 5, 2006, the contracting officer
issued a request for proposal under contract N68711-03-D-4302 for modification
number PO0010. The contracting officer stated that due to considerable changes
in the scope of the contract, the significant decrease in workload for laboratory
and industrial and oily waste water services, the Government decreased the
estimated workload for the remaining contract option periods. The proposed
workload for the laboratory analytical services was 29,217 tests, a decrease of
16.6 percent from the PWS workload. The proposed workload for the industrial
and oily waste water treatment was about 30 million gallons, a decrease of

48.2 percent from the PWS workload.

The contracting officer exercised the second option year via modification
number P00010, effective on October 1, 2006. Although the contracting officer
had issued the request for proposal with a decreased workload requirement in the
areas of laboratory services and industrial and oily waste water treatment, when
the contracting officer exercised the option year, the workload levels remained the
same as before. The contracting officer stated that because Shaw’s proposal for
the second option year with reduced workload levels came in at a rate that was
higher than the competitively sourced contract rate, it was in the best interest of
the Government to exercise the option year at the original workload levels. The
contracting officer should ensure that the contract language regarding workload
fluctuations in future contracts for environmental services is specific about
contract pricing changes should significant variations in workload occur. The
contracting officer should also negotiate reduced workload levels in accordance
with the intent of the workload fluctuation contract language. If the negotiations
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are unsuccessful, the contracting officer should consider recompeting the
requirements at the next option year.

Business Operations. The Navy Public Works Center, San Diego, California, is
a Navy working capital fund organization. A working capital fund organization
must operate much like a business, receiving funding from customers rather than
through direct appropriation. Each year NAVFAC Southwest issues a notice of
the Navy working capital fund stabilized rate schedule to provide its clients with
rates for maintenance, engineering, utilities, transportation, environmental, and
other services. NAVFAC develops the working capital fund rates consistent with
the DoD and Department of Navy budget processes. The rates for most of the
environmental services are on a per test, per gallon, or per pound basis.

Although the Navy Public Works Center, San Diego, California, is reimbursed by
clients based on actual work completed, because the environmental services
contract with Shaw was a fixed-price contract, Shaw was not paid based on actual
workload or true output. This created a disconnect between the amount of money
coming into the Navy working capital fund and the amount being paid to Shaw for
performing the environmental services. Also, Shaw had no incentive to increase
output. This increased output would generate additional revenue for the Navy
working capital fund and potentially reduce rates for customer services. As a
result, Shaw was paid a fixed amount for performance that was not dependent on
measurable outputs, while the Navy received reimbursements from clients based
on actual output. Due to the setup of the Shaw fixed-price contract for
environmental services, the Commanding Officer, NAVFAC Southwest, should
consider evaluating alternative methods of billing customers for environmental
services. One method may be to charge customers a fixed price not dependent on
quantity to better synchronize with the environmental services contract terms.

Measurable Output Summary. The PWS technical exhibits provided extensive
historical Public Works Center environmental services workload data. While it is
true that historical data describe past experience and may not necessarily be
indicative of the future, Shaw’s proposal for the OMB Circular No. A-76
public-private competition was based on the historical data. Therefore Shaw was
paid a fixed price based on the historical workload data while actually performing
significantly less work, specifically in the areas of laboratory services and
industrial and oily waste water treatment services. The FAR requires
performance-based contracts for services to include measurable performance
standards in terms of quality, timeliness, and quantity. The performance-based
environmental services contract included performance standards in terms of
quality and timeliness for fixed-price contract line items relating to laboratory
services, industrial and oily waste water treatment, and containerized solid waste
services; however, the PWS did not adequately establish a link between the
performance standards and quantifiable measurable outputs in terms of quantity or
the number of analytical services or tests conducted, gallons of industrial and oily
waste water treated, or pounds of disposed containerized solid waste. As a result,
Shaw was paid for work that was not performed. The Commanding Officer,
NAVFAC Southwest should ensure that contracting personnel include measurable
performance standards in terms of quantity, quality, and timeliness in future
performance-based service contracts.
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Residual Organization Staffing and Contractor Experience

The Government residual organization was not adequately staffed for the
additional level of oversight that has been required on the performance-based
environmental services contract.

Guidance on Staffing. The OMB Circular No. A-76 and the OMB Circular
No. A-76 Revised Supplemental Handbook did not provide guidance on the
recommended size of the residual organization. According to DoD 4100.XX-M,
“DoD A-76 Costing Manual,” March 14, 2001, contract inspection, quality
assurance evaluation, and other administrative requirements that are common to
contract and Government performance to assure acceptable performance by the
service provider are not included in the contract administration factor as OMB
considers this a common cost for all offerors. Quality assurance evaluators
typically perform these responsibilities.

The Performance Assessment Plan for the environmental services contract stated
that the performance assessment representatives, formerly quality assurance
evaluators, are the on-site representatives who assess service provider
performance. The performance assessment representative roles and
responsibilities are to periodically observe service provider performance, review
delivered services, review quality management corrective actions, keep
contemporaneous records of performance issues and results, periodically assess
service provider performance for each contract performance objective, and
communicate findings as necessary. The performance assessment plan estimated
that four positions were required to monitor the performance of the environmental
services service provider. The performance assessment plan also identified the
other key Government performance assessment personnel as the senior
performance assessment representative, the performance assessment board, and
the designated Government representative, but did not identify an estimated
number of positions required for these responsibilities.

Residual Organization Staffing. The residual organization was staffed with six
positions: one business line manager who was designated as the senior
performance assessment representative and contract designated Government
representative, four subject matter experts who were designated as the
performance assessment representatives, and one management analyst responsible
for billing and funding. According to members of the residual organization, they
were unable to adequately monitor contractor performance because they had to
spend time partnering with Shaw and training Shaw personnel to perform the
contract requirements. In addition to monitoring and documenting Shaw’s
performance in accordance with the performance assessment plan, the residual
organization members stated that they also had to deal with the day-to-day fleet
operations, coordinate work induction, develop scopes of work and independent
Government estimates for IDIQ requirements, educate Government acquisition
staff on operational implications, participate in negotiations, and review Shaw’s
proposals and prepare the Government position for IDIQ task orders.

Additionally, the residual organization members stated that they had to review and
coordinate the review of Shaw deliverables, procure Government-furnished
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materials and services, evaluate the appropriateness of costs Shaw incurs on
behalf of the Government, oversee the budget, initiate funding documentation for
change orders or new work, and prioritize and manage requests for additional
resources. Furthermore, the residual organization members stated that they must
facilitate interactions between Shaw and supported commands, provide quality
assurance for record keeping requirements, participate in performance evaluation
board meetings, and assist in developing any reports that the contracting officer
issues to Shaw.

*" The residual organization is staffed to meet the minimum requirements if the
contractor was successfully performing the contract requirements. However,
because the contractor did not have an adequate quality control system in place,
and the residual organization had to spend time training, among many other daily
duties, the administrative burden is too much for the current staffing level to
perform. The Commanding Officer, NAVFAC Southwest needs to ensure that the
residual organization is adequately staffed for the duration of the contract.

Contractor Experience. Shaw stated in its contractor work plan for the OMB
Circular No. A-76 public-private competition that a major emphasis would be
placed on recruiting qualified incumbent personnel who had the skills to
contribute effectively to Shaw’s proposed management and technical approach.
Shaw stated that a key element of its organizational structure would be qualified
staff from the existing pool of incumbent employees to fulfill 90 percent of
staffing and ensure continuity of operations. *’

When the Navy announced the public-private competition for environmental
services in June 2002, there were 103 affected positions. According to the Shaw
deputy project manager, the Public Works Center provided a list of 59 adversely
impacted Public Works Center, San Diego employees. Eighteen employees
interviewed and were offered positions with Shaw and 16 accepted positions and
were on board when Shaw began full performance on April 1, 2005. This
accounted for about 27 percent of the 59 adversely impacted employees identified
by the Public Works Center. According to Shaw’s organization chart dated
October 16, 2006, only four of the adversely impacted Public Works Center
employees were still on board with Shaw. The inability to hire and retain the
experienced Government workers has had a serious impact on contractor
performance and the need for additional contract oversight.

Lessons Learned. Shaw planned to hire 90 percent of the incumbent Public
Works Center, San Diego workforce; however, it was only able to retain 4 of the
incumbent workers. Shaw has had performance problems throughout the base and

" This area of the report represents source selection information that was omitted.
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first option period. The environmental services contract is currently in the second
option year and will have to be recompeted in about 2 more years. *® and,
according to the residual organization, it is uncertain that there will be more
competition during the private-private recompetition for environmental services.

NAVFAC Mid-Atlantic Competition. On September 14, 2006, the Department
of the Navy announced a public-private competition for the NAVFAC
Mid-Atlantic environmental services and pest management. According to a
NAVFAC Competitive Sourcing Program Analyst, this is the second competition
for the NAVFAC Mid-Atlantic environmental services, as the Government MEO
won the first competition because no private offers were received. As of
December 15, 2006, the competition was in the preliminary planning phase and
the PWS was under development. The Navy Director of Strategic Sourcing
should consider the issues with performance-based contracting for environmental
services and the need for experienced contractor service providers identified in
this report before issuing the solicitation for the NAVFAC Mid-Atlantic
environmental services public-private competition.

Other Matters of Interest

Technical Evaluation. *®

® This area of the report represents source selection information that was omitted.
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Conclusion

The competitive sourcing goal in the 2002 President’s Management Agenda states
that competition generates significant savings and noticeable performance
improvements. Specifically, competition promotes innovation, efficiency, and
greater effectiveness. Performance-based contracting methods are intended to
ensure that required performance quality levels are achieved and that total
payment is related to the degree that services performed meet contract standards.
The theory of performance-based service acquisition is that it improves the quality
of services, results in cost savings, maximizes competition and innovation, and
shifts the risk from the Government to industry because the contractor is
responsible for achieving the objectives. However, environmental services
functions are highly regulated, and the required outcomes must be achieved by
prescribing to Federal and State laws and regulations. Although it appears that
Shaw’s performance improved over the performance during base period, the
residual organization still identified many performance concerns during
performance assessments. The problems with contractor performance during the
first two performance periods of the contract raise questions as to the extent to
which the goals for competitive sourcing and performance-based services
contracting of reducing costs, improving performance, and focusing on outcomes
rather than processes are being achieved for the environmental services function at
the Navy Public Works Center, San Diego, California. Therefore, the
Commanding Officer, NAVFAC Southwest should require the contracting team to
determine whether it is in the Navy’s best interest to continue with the
performance-based service contract or whether the environmental services
requirements should be recompeted under a different type of contract.

Recommendations, Management Comments, and Audit
Response

A.1l. We recommend that the Commanding Officer, Naval Facilities
Engineering Command Southwest:

a. Require the contracting team to:

(1) Require Shaw to finalize a quality control program that
addresses all contract performance standards and require that monthly
performance reports address each performance standard.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest has required Shaw to
revise its quality control plan to specifically address the performance standards in
the performance work statement by April 16, 2007. Shaw significantly improved
the monthly performance reports by addressing the performance standards and
providing supporting documentation to substantiate that the performance standards
have been met.

Audit Response. Management comments were responsive to the recommendation.
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(2) Determine the adequacy of Shaw’s system for measuring
each performance standard, and if the requirements are not met, take
appropriate action.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest identified three areas
to determine the adequacy of Shaw’s system for measuring the performance
standards: monthly performance reports, customer complaints, and Notices of
Violations. Based on the improvement of the monthly performance reports and the
reduced number of customer complaints and Notices of Violations, NAVFAC
Southwest has determined Shaw’s system of measurement is adequate. NAVFAC
Southwest will continue to monitor these three areas and if requirements are not
met, they will be documented appropriately in the Contractor Performance
Assessment Reporting System and additional action will be taken as appropriate.

Audit Response. Management comments were responsive to the recommendation.

(3) Notify Shaw that it is not in compliance with contract
terms until the quality control plan is approved and all performance
standards are measured and met, and withhold payment if necessary. If
Shaw fails to make progress in the performance of contractual requirements,
the contracting officer should consider what options are available, including
terminating the contract for default.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest has issued Shaw a
notice of noncompliance with the quality control plan. Shaw has made significant
process in its system that measures performance standards. If Shaw does not
continue to make progress, NAVFAC Southwest will document instances of
noncompliance in the Contractor Performance Assessment Reporting System and
may proceed with re-procurement if needed.

Audit Response. Management comments were responsive to the recommendation.

(4) Assess the reasonableness and necessity of the performance
standards in the contract and revise or delete noncritical performance
standards.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest has already opened
discussions with Shaw and has completed the review of the performance
standards for the industrial and oily waste water treatment commodity. Seven
performance standards were consolidated into other standards and three were
deleted entirely. NAVFAC Southwest will continue to review the remaining
commodities and will complete this review in time for the revised performance
standards to be incorporated in Shaw’s revised quality control plan.

Audit Response. Management comments were responsive to the recommendation.
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(5) Ensure that the contract language regarding workload
fluctuations in future contracts for environmental services is specific about
contract pricing changes, should significant variations in workload occur.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest is coordinating with
NAVFAC Atlantic to develop a standard clause to be used for environmental
services for future solicitations. NAVFAC Southwest will include clear language
regarding workload fluctuations and contract pricing in future solicitations.

Audit Response. Management comments were responsive to the recommendation.

(6) Negotiate reduced workload levels in accordance with the
intent of the workload fluctuation contract language, and if the negotiations
are unsuccessful, consider recompeting the requirements at the next option
year.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest is currently in
negotiations with Shaw to reduce the contract price to coincide with the reduced
workload level, taking into consideration fixed and variable costs. If negotiations
are unsuccessful, NAVFAC Southwest will explore other alternatives, including
recompeting the requirements.

Audit Response. Management comments were responsive to the recommendation.

(7) Evaluate alternative methods of billing customers for
environmental services.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest evaluated alternate
methods of billing for environmental services and considered billing models used
by other NAVFAC Echelon IV commands. NAVFAC Southwest concluded that
the current billing process is the best suited to ensure accountability for cost.

Audit Response. Management comments were responsive to the recommendation.

(8) Ensure that future performance-based service contracts
include measurable performance standards in terms of quantity, quality, and
timeliness.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest now issues
performance-based contracts that have standard performance-based statements of
work that identify the objectives that are to be achieved by the contractor.
Measurable performance standards are clearly defined and allow for contractor
performance to be assessed and to determine whether the performance objectives
have been met. New contracts will adequately measure quantity, quality, and
timeliness.

Audit Response. Management comments were responsive to the recommendation.
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(9) Determine whether it is in the Navy’s best interest to
continue with the performance-based service contract or whether the
environmental services requirements should be recompeted under a different
type of contract vehicle.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest determined that a
performance-based acquisition contract will work for the environmental services
contract with the proper balance of prescriptive language. Additional resources
have been committed to the environmental services contract and NAVFAC
Southwest will continue to build on the improvements already initiated by Shaw.
Lessons learned and best practices will be incorporated into future contracts.

Audit Response. Management comments were responsive to the recommendation.

b. Adequately staff the Government residual organization for the
duration of the contract.

Management Comments. The Director, Program Analysis and Business
Transformation concurred, stating that NAVFAC Southwest evaluated the
technical workload required by the contract and will provide two additional
technical personnel to the residual organization.

Audit Response. Management comments were responsive to the recommendation.

A.2. We recommend that the Navy Director of Strategic Sourcing consider
the issues with performance-based contracting for environmental services
and the need for experienced contractor service providers identified in this
report before issuing the solicitation for the Naval Facilities Engineering
Command Mid-Atlantic environmental services public-private competition.

Management Comments. The Navy Director of Strategic Sourcing concurred,
stating that this report has been forwarded to the Competitive Sourcing Center of
Excellence in Charleston, South Carolina, which has oversight over preparation of
the performance work statement and the solicitation for the NAVFAC Mid-Atlantic
environmental services competition. They have been advised to incorporate the
lessons learned from this report into the preparation of both the performance work
statement and the solicitation for that competition.

Audit Response. Management comments were responsive to the recommendation.
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B. Performance-Based IDIQ Task Orders

The Navy Public Works Center was not following sound procurement
practices for sole-source, performance-based, IDIQ work valued at about
$5.8 million annually on the competitively sourced environmental services
contract with Shaw. Sound procurement practices were not being
followed because:

e the contracting office was not adequately staffed and contract
administrators were not adequately trained in performance-
based services contracting for environmental services since the
Navy had not established a Center of Excellence in Service
Contracting or provided enhanced training in service
contracting as required by the “Floyd D. Spence National
Defense Authorization Act for Fiscal Year 2001”;

e firm-fixed-price performance-based task orders were being
used with statements of work and/or contractor proposals that
contained conflicting language and did not adequately define
contract requirements in “clear, specific, and objective terms
with measurable outcomes” since the extent of environmental
service requirements were often unknown; and

e labor categories and burdened labor rates established in the
competitively sourced contract were not used and IDIQ task
order labor rates were significantI)é higher, about $*° for work
performed by Shaw, versus the $*° labor rate established in the
competitively sourced contract, a difference of 89.1 percent.

In addition, the contracting officer did not prepare price negotiation
memorandums for task orders to document negotiated agreements or
contract modifications to transfer funds between different contract line
items that exceeded the contract maximum. As a result, there was no
means to hold Shaw accountable for measurable performance outcomes on
the firm-fixed-price performance-based task orders. We calculate that
during the base and first option period, the Navy paid about $1.4 million
more than negotiated in the competitively sourced contract by using the
higher labor rates and over the next three option periods will pay about
$6.6 million more if the Navy continues to accept Shaw’s higher labor
rates. In addition, the Navy in-house team would have won the
competitively sourced environmental services function by about

$7.1 million if Shaw had proposed the higher labor rates.

Staffing and Training

The Navy Public Works Center, San Diego, was not following sound procurement
practices because the contracting office was not adequately staffed and contract

® This area of the report represents contractor proprietary data that was omitted.
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administrators were not adequately trained in performance-based services
contracting for environmental services since the Navy had not established a
Center of Excellence in Service Contracting or provided enhanced training in
service contracting as required by the “Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001.”

Contract Administration Positions in the A-76 Competition. The OMB
Circular No. A-76 Revised Supplemental Handbook, “Performance of
Commercial Activities,” March 1996, provided guidance for the determination of
the cost to the Government of obtaining a service by contract. Contract
administration costs include the cost of reviewing compliance with the terms of
the contract, processing payments, negotiating change orders, and monitoring the
closeout of contract operations. The cost of contract administration does not
include inspection and other administrative requirements that would be common
to contract and Government performance to assure acceptable performance. The
contract admlnlstratlon positions are programmatically calculated by
win.COMPARE?, and are based on the MEO staffing, includin ng the total number
of both Government and subcontractor positions in the MEO.'” The number of
contract administration positions calculated for this competition was 5 full-time
positions, based on the MEO staffing of 107 positions. The cost of contract
administration, $1.8 million over the 5-year performance period, was included in
the $72.5 million total adjusted cost of contract performance.

Environmental Services Contract Administration. The contract and the IDIQ
task orders were administered by the NAVFAC Southwest Division, San Diego,
Resident Officer in Charge of Construction, now the Facilities Engineering
Acquisition Division. According to the Facilities Engineering Acquisition
Division officer in charge, there has been tremendous personnel turnover on this
contract. Although the cost comparison included five full-time positions for
contract administration, for the majority of the performance period of the
environmental services contract, there was only one—either a contracting officer
or a contract specialist administering the contract and IDIQ task orders.

According to the officer in charge, from February 2005 through August 2005,
only one contracting officer was assigned to the contract. The contracting officer
departed in August 2005, and a contract specialist was assigned to the contract on
a part-time basis, pending the transfer of a new contracting officer. The part-time
contract specialist was the only person administering the contract until

November 2005, when a new contracting officer was assigned to the contract.
The new contracting officer worked on the contract for about a month and then
was out of the office until the end of January 2006. As a result, the contract
administration remained with the contract specialist until the contracting officer
returned to work.

In March 2006, an office assistant was assigned to the contract for a total of three
positions administering the contract. In August 2006, the contracting officer left the
office, and the administration of the contract and approximately 60 IDIQ task orders
remained with the contract specialist and office assistant. In mid-August 2006 the

19 The win.COMPARE? software program was the mandatory costing software that DoD Components were
required to use for development of the in-house cost estimate. DoD issued an upgraded version of the
software program, COMPARE Version 2.1, on August 1, 2005.
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initial contracting officer was reassigned to the contract. If this contract, which was
estimated as needing five positions for administration, continues to be administered
by one position on average, the contract management issues discussed in finding A
and issues with the IDIQ task orders discussed in this finding will most likely
persist. The Commanding Officer, NAVFAC Southwest needs to ensure that the
administration of contract N68711-03-D-4302 is adequately staffed for the duration
of the contract.

Service Contracting Centers of Excellence. Section 821, “Improvements in
Procurements of Services,” of Public Law 106-398, “Floyd D. Spence National
Defense Authorization Act for Fiscal Year 2001,” October 30, 2000, requires the
Secretary of each Military Department to establish Centers of Excellence in
Service Contracting. Specifically, Section 821(c), “Centers of Excellence in
Service Contracting,” states:

Not later than 180 days after the date of the enactment of this Act, the
Secretary of each military department shall establish at least one center
of excellence in contracting for services. Each center of excellence
shall assist the acquisition community by identifying, and serving as a
clearinghouse for, best practices in contracting for services in the public
and private sectors.

The contracting officer and the residual organization members stated that they had
not received any assistance or guidance from a Navy Center of Excellence in
Service Contracting. DoD IG Report No. D-2004-015, “Contracts for
Professional, Administrative, and Management Support Service,” October 30,
2003, recommended that the Acquisition Executives for the Army, the Navy, and
the Air Force establish and use Centers of Excellence in Service Contracting as
required by section 821(c) of Public Law 106-398. The Navy concurred stating
that the “Navy Virtual Center of Excellence for Service Contracting” was
scheduled to be fielded in the first quarter of FY 2004. In September 2006, the
Office of the Deputy Assistant Secretary of the Navy for Acquisition Management
stated that because the Defense Acquisition University was developing a
“Communities of Practice in Contracting” at the same time the Navy was planning
the “Navy Virtual Center of Excellence for Service Contracting,” the Navy instead
worked with the Defense Acquisition University to develop the Acquisition
Community Connection Web site. Under this community Web site, an
“Acquisition Center of Excellence for Services” was established in response to the
Service Acquisition Reform Act of 2003, section 1431(b) “Center of Excellence

in Service Contracting,” which states:

Not later than 180 days after the date of the enactment of this Act, the
Administrator for Federal Procurement Policy shall establish a center of
excellence in contracting for services. The center of excellence shall
assist the acquisition community by identifying, and serving as a
clearinghouse for, best practices in contracting for services in the public
and private sectors.

The Facilities Engineering Acquisition Division officer in charge and the residual
organization were not aware of the Defense Acquisition University Acquisition
Center of Excellence for Service Contracting, but stated after a quick review of
the Web site, that it appeared to be somewhat useful.
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DoD Service Acquisition. During FY 2006, the Government Accountability
Office (GAO) examined DoD’s approach to managing services in order to identify
the key factors DoD should emphasize to improve its management of services.

On November 9, 2006, GAO issued Report No. GAO-07-20, “Tailored Approach
Needed to Improve Service Acquisition Outcomes,” and stated that several key
factors at both the strategic and transactional levels were needed to improve
DoD’s service acquisition outcomes of obtaining the right service, at the right
price, in the right manner. GAO made six recommendations to improve DoD’s
strategic and tactical approach to acquiring services.

The Director, Defense Procurement and Acquisition Policy concurred with GAO’s
recommendations and stated that he is leading the Senior Procurement Executives
of the Military Departments, Defense Logistics Agency, and the Defense Contract
Audit Agency in the development of a comprehensive DoD-wide architecture for
the acquisition of services. The DoD-wide architecture will help refine the process
to develop requirements, ensure that individual transactions are consistent with
DoD’s strategic goals and initiatives, and provide a capability to assess whether
service acquisitions are meeting their cost, schedule, and performance objectives.
The Director, Defense Procurement and Acquisition Policy stated that DoD expects
the assessment to be completed in the first quarter of calendar year 2007. The
figure depicts the planned DoD architecture for service acquisition.
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Performance-based service acquisition is a fairly new concept to the Government
and is difficult to apply to environmental services, which are highly regulated and
must be performed in accordance with many Federal and State laws and
regulations. There have been significant problems with this performance-based
environmental services contract. Unless the Navy develops some expertise in
performance-based service acquisition and provides assistance to the contract
administration staff, these problems will persist. We support the Defense
Procurement and Acquisition Policy efforts to improve the Department-wide
approach to acquisition of services, and therefore have not included audit
recommendations specifically addressed to the Navy to implement the Center of
Excellence in Service Contracting.

Enhanced Training in Service Contracting. Public Law 106-398 also requires
the Secretary of each Military Department to provide enhanced training in service
contracting. Specifically, Section 821(d)(2), “Enhanced Training in Service
Contracting,” states:

The Secretary of each military department and the head of each Defense
Agency shall ensure that the personnel of the department or agency, as
the case may be, who are responsible for the awarding and management
of contracts for services receive appropriate training that is focused
specifically on contracting for services.

The contracting staff stated they had not received specific training on
performance-based acquisition for environmental services, but the officer in
charge and the lead contracting officer had been introduced to performance-based
service acquisition as a part of other contracting classes. It is important that the
contracting and technical staff receive training in both performance-based service
acquisition and in the functional area of the contract to be administered.
Therefore the contracting personnel and technical support staff should explore
available options and attend appropriate training for performance-based service
acquisition and for environmental services.

Firm-Fixed-Price IDIQ Task Orders

The contracting officer awarded Shaw firm-fixed-price, performance-based, IDIQ
task orders with statements of work and/or contractor proposals that contained
conflicting language and did not adequately define contract requirements in “clear,
specific, and objective terms with measurable outcomes” because the extent of
environmental service requirements were often unknown.

Performance-Based Acquisition Requirements. Section 821, of Public
Law 106-398, establishes a preference for performance-based service contracting.
Specifically, Section 821(e), “Definitions,” states:

The term “performance-based”, with respect to a contract, a task order,
or contracting, means that the contract, task order, or contracting,
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respectively, includes the use of performance work statements that set
forth contract requirements in clear, specific, and objective terms with
measurable outcomes.

FAR Subpart 37.6, “Performance-Based Acquisition,” states that performance-
based contracts shall include measurable performance standards in terms of
quality, timeliness, and quantity, and the method of assessing contractor
performance against performance standards. The FAR instructs agencies to
describe the work in terms of the required results, enable an assessment of work
performance against measurable performance standards, and rely on the use of
measurable performance standards and financial incentives in a competitive
environment to encourage competitors to develop and institute innovative and
cost-effective methods of performing the work. In addition, the FAR states that
performance standards should be measurable, establish an acceptable performance
level, and be structured to permit an assessment of the contractor’s performance.

IDIQ Task Orders. Neither the environmental services contract PWS nor the
fixed-price IDIQ task orders identified any measurable performance outcomes or
acceptable levels of performance in terms of quality, timeliness, and quantity.
Additionally, the IDIQ task orders did not specify the method of assessing
contractor performance to ensure that Shaw provided the proposed level of
performance. Also, although the IDIQ task orders were awarded for a fixed price,
many task orders contained vague and imprecise language that was used to define
the requirements—not clear, specific, and objective terms with measurable
outcomes as required by the FAR and public law. The following are examples of
the vague, imprecise, and conflicting language that we identified in the IDIQ task
orders and/or contractor proposals.

Task Order for Drinking Water Testing. On September 27, 2005, the
contracting officer awarded Shaw a fixed-price IDIQ task order to provide lead
and copper sampling and testing services at the southern distribution drinking
water system, Marine Corps Base Camp Pendleton. In the proposal for the
requirements of this task order, Shaw stated that “this letter presents our technical
approach and assumptions, funding requirements for a negotiated fixed price task
order, and anticipated schedule.” Although the task order and Shaw’s proposal
stated fixed price, the task order language suggested a level of effort, as the award
amount was “not to exceed” $150,000 and the statement of work specified that:

Shaw will collect drinking water samples from up to 1,011 samplings
locations designated by MCBCP [Marine Corps Base Camp Pendleton]
FMD [Facilities Management Division]. . . . Our cost assumes that our
field technicians/scientists can collect lead and copper water samples at
an average rate of 10 samples per person per day. Therefore, we have
assumed that this sampling effort will require approximately 100 person
days to complete.

On November 8, 2005, the contracting officer modified the task order by
$96,922 to provide additional funding to compensate Shaw for additional
laboratory testing identified in the original delivery order. The modification
increased the award amount to $246,922, the same amount that Shaw originally
proposed to perform the task order requirements. The contracting officer awarded
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a second modification for $235,000 on December 9, 2005, increasing the total
award value to $481,922. Shaw did not submit a proposal for the second task
order modification; however, the Shaw IDIQ project manager did inform the
contract specialist that Shaw would be unable to accomplish all “not to exceed”
items specified in the summary workload for the second modification. The
objective of the modification stated:

Continue to provide Lead and Copper Sampling and Testing Services,
Southern Distribution System Drinking Water System, Marine Corps
Base Camp Pendleton, CA. The potential number of possible test sites
at MCBCP is approximately 8,000. Task order 0044 was issued to
sample and test approximately 1,000 sites. Modification 02 will
provide the contractor a not to exceed amount of funds to continue with
critical sampling and testing per the statement of work.

Although the modification states that it is firm-fixed-price, the “not to
exceed” award amount and the language in the statement of work suggested a
specific level of effort. Specifically, the statement of work identified the summary
workload as not to exceed 1,200 labor hours; and sample testing as not to exceed
860 parameter monitoring samples, and not to exceed 500 lead/copper samples.
Also, the statement of work stated that Shaw will only bill the Government “for
samples that are tested” and “for labor hours expended.” Additionally, Shaw was
to provide a weekly summary to the residual organization showing the cumulative
labor hours and number of samples tested.

While the original task order and first modification did not identify any
means to monitor Shaw’s performance, the second modification did provide a
means to identify the amount of work that the Government received from Shaw.
However, the language in the task order is not clear as to whether the Government
wants a specific number of sites sampled, a specific number of samples collected,
or a specific number of labor hours performed. Additionally, while the text of the
task order and modifications for the lead and copper testing suggested a level of
effort, Shaw billed the Government for a percentage of the total fixed price each
month.

Task Order for Pipeline Removal. On October 1, 2005, the contracting
officer awarded Shaw a performance-based, fixed-price, IDIQ task order for
$375,000 to complete the removal of an abandoned pipeline and prepare site
closure documentation. The statement of work stated:

This task order is for completion of the removal of the abandoned
pipeline at UST 22 and preparation of site closure documentation. The
duration of work under this Task Order will not exceed 180 calendar
days including fieldwork, and approval of the Final Site Closure
Report.

Although the contracting officer did not incorporate Shaw’s proposal in
the task order, the task order was awarded for the same amount that Shaw
proposed to perform the work. Shaw proposed to subcontract the work to the
Anteon Corporation (Anteon) and planned to provide limited project oversight
and management, primarily consisting of schedule and financial tracking. Shaw
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stated that its funding requirements for the fixed-price task order were based on
Anteon’s understanding of the statement of work and its anticipated level of effort
to meet the objectives of the statement of work. Specifically, regarding the
$343,000 time and materials subcontract with Anteon (91 percent of the total task
order value), Shaw stated:

The various tasks and deliverables specified in the SOW [statement of
work] may not be completed within the technical assumptions and
within the level of effort included in Anteon’s cost estimate. Shaw will
notify the PWC [Public Works Center] Contracts Specialist and the
PWC Subject Matter Expert if a modification to the Task Order is
necessary.

By signing the task order, which did not incorporate the contractor’s
proposal, Shaw agreed t