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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLNGTON, VIAGNA 22202 

October 5, 1998 

:MEMORANDUM FOR DIRECTOR, DEFENSE PROCUREMENT 
DIRECTOR, DEFENSE LOGISTICS AGENCY 

SUBJECT: Audit Report ofDefense Logistics Agency Procurements from Federal Prison 
Industries, Inc. (Report No. 99-001) 

We are providing this report for review and comment. We conducted the audit in 
response to a congressional request. Comments provided by the Director, Defense 
Procurement and the Director, Defense Logistics Agency to the draft report report were 
considered in preparing this final report. 

DoD Directive 7650.3 requires that audit recommendations be resolved promptly. 
The Director, Defense Procurement comments were partially responsive. We request 
additional comments on Recommendation B. The Defense Logistics Agency comments 
were partially responsive. We request additional comments on Recommendation A2.c. 
All additional comments should be provided by December 7, 1998. 

We appreciate the courtesies extended to the audit staff. Questions on the audit 
should be directed to Mr. Terry L. McKinney at (703) 604-9288 (DSN 664-9288) or 
Mr. Michael H. Claypool at (703) 604-9291(DSN664-9291). Ifmanagement requests, 
we will provide a formal briefing on the audit results. See Appendix I for the report 
distribution. 

Uij~-~. 
Robert J. Lieberman 

Assistant Inspector General 
for Auditing 





Office of the Inspector General, DoD 

Audit Report No. 99-001 October S, 1998 
(Project No. 1CF-SOS4) 

Defense Logistics Agency Procurements 

From Federal Prison Industries, Inc. 


Executive Summary 


Introduction. We initiated the audit as a result ofa letter from Senator Carl Levin 
requesting a review ofsupplies and services procured by DoD from Federal Prison 
Industries, Inc. 

Audit Objectives. The overall objective ofthe audit was to assess whether DoD 
procedures ensured that Federal Prison Industries, Inc. supplies were ofappropriate 
"quality, character and suitability" and were purchased at "not to exceed current market 
prices" as required by law. We also determined whether contracting officials were 
requesting waivers ofthe mandatory requirement to purchase from Federal Prison 
Industries, Inc. when appropriate. We did not review Federal Prison Industries, Inc. 
services because they are not a mandatory source for the Federal Government and they 
must compete with the commercial sector for customer sales. 

Results. Answers to Senator Levin's questions are in Appendix C. The Defense Logistics 
Agency has adequate procedures to ensure that Federal Prison Industries, Inc. supplies are 
of the appropriate quality, character, and suitability. Supplies were generally purchased at 
prices equal to, or better than, current market prices. However, the Federal Acquisition 
Regulation subpart 8.6, "Acquisition from Federal Prison Industries, Inc.," does not 
provide clear guidance on determining the current market price for purchases ofsupplies 
or the arbitration ofdisputes regarding price, quality, character, or suitability ofsupplies. 
DoD does not have Department-wide procedures for obtaining waivers from purchasing 
Federal Prison Industries, Inc. products, and the Department does not maintain waiver 
data. We identified three conditions requiring management action. 

The statutory process and regulatory procedures for resolving disputes and appealing 
waiver denials are unworkable and are not b~ used by Federal Prison Industries, Inc. or 
Government customers. The FPI Ombudsman is the preferred option for dispute 
resolution, but this is not clear to DoD customers. As a result, DoD lacks effective means 
for initiating or appealing waiver requests and for resolving disputes regarding the price, 
quality, character, or suitability ofFederal Prison Industries, Inc. supplies (Finding A). 

Defense Supply Center (DSC), Richmond contracting officers paid higher prices than 
necessary for supplies purchased from both Federal Prison Industries, Inc. and commercial 
vendors. As a result, buyers missed opportunities to reduce the cost ofsupplies when 
purchasing items manu&ctured by both Federal Prison Industries, Inc. and commercial 
vendors. In contrast, DSC, Philadelphia used cost or price analysis and successfully 
negotiated more reasonable prices (Finding B). 

Defense supply centers did not always obtain replacements for defective supplies 
manufactured by the Federal Prison Industries, Inc. As a result, the Defense supply 
centers missed the opportunity to replace about $127,000 in defective items at no cost to 
Defense Logistics Agency (Finding C). 



Summary of Recommendations. We recommend that the Director, Defense 
Procurement initiate revisions to Federal Acquisition Regulation subpart 8.6, 
"Acquisitions from Federal Prison Industries, Inc." We recommend that the Director, 
Defense Logistics Agency revise Defense Logistics Agency Directive 4105. I- "Defense 
Logistics Acquisition Directive," procedures for Federal Prison Industries Inc. dispute 
resolution. We recommend that the Commander, Defense Supply Center, Richmond 
establish additional training requirements for contracting officers and buyers who purchase 
supplies from Federal Prison Industries, Inc. We also recommend that the Director revise 
Defense Logistics Agency Manual 4155.2, 4-6, "Customer/Depot Complaints 
(CDCs)/Product Quality Deficiency Reports (PQDRs)," to indicate that the Federal Prison 
Industries, Inc. lifetime warranty applies to all ofits supplies. We also recommend that 
the Commanders, Defense Supply Center Richmond and Philadelphia request Federal 
Prison Industries, Inc. to replace their defective supply items reported on the product 
quality deficiency reports. 

Management Comments. The Director, Defense Procurement agreed that the 
Ombudsman is currently the primary adjudicator ofdisputes with Federal Prison 
Industries, Inc.; however, the Director stated that it is premature to revise Federal 
Acquisition Regulation subpart 8.6 until after a new arbitration board develops 
procedures, including its relationship with the Ombudsman. The Director agreed that 
"waiver" should be substituted for the term "clearance" for clarification in the regulation. 
The Director deferred recommending a revision to Federal Acquisition Regulation subpart 
8.6 until a DoD report to Congress addressing the statutory, regulatory, and procedural 
framework governing the way DoD does business with Federal Prison Industries, Inc. is 
finalized. The Director did not agree that Federal Acqusition Regulation subpart 8.6 
should be revised to include a definition of fair market price and how to detennine fair 
market price for mandatory Federal Prison Industries, Inc. products. The Director stated 
that the Federal Acquisition Regulation is adequate and there is no need for further 
definition. 

The Defense Logistics Agency agreed to revise Defense Logistics Agency Directive 
4105.1, subpart 8.6, to refer to the Omudsman waiver process. The Defense Logistics 
Agency Supply Center Richmond has established new long-tenn contracts which focus on 
improved pricing. Agency guidance will be revised to state that Federal Prison Industries, 
Inc. provides a life time warranty for all their products. Defense Logistics Agency also 
stated that it is premature to establish agency guidance on criteria for waiver requests or 
for appealing waiver denials until the results ofthe mandated DoD report is submitted to 
Congress. See Part I for a discussion ofmanagement comments, and Part mfor a 
complete text ofmanagement comments. 

Audit Response. The Director ofDefense Procurement and Defense Logisitics Agency's 
responses are partially responsive to the recommendations. We agree on deferring 
revisions to Federal Acquisition Regulation subpart 8.6 and to Defense Logistics Agency 
guidance until after the mandated DoD report is issued to Congress. In response to the 
final report, we request that the Director ofDefense Procurement reconsider her position 
on revising the Federal Acquisition Regulation subpart 8.6 to include a definition of 
current market price. We also request that Defense Logistics Agency reconsider the 
recommendation to revise Defense Logistics Agency Directive 41OS. I, subpart 8.6, to 
include criteria for requesting and appealing waivers to Federal Prison Industries, Inc. We 
request that the Director ofDefense Procurement and the Defense Logistics Agency 
provide comments by December 7, 1998. 

.. 
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Part I - Audit Results 




Audit Background 

In his July 1997 letter, Senator Carl Levin wanted to know whether DoD has 
improved its procedures for purchasing supplies and services from Federal Prison 
Industries, Inc. (FPI) since the last Inspector General, DoD audit in 1991. In 
October 1991, the Inspector General, DoD reported that, in 48 of 54 audited FPI 
contracts, prices paid for electronics and electrical cables purchased from FPI 
exceeded costs and profits negotiated in the contracts. These contracts were 
overpriced by an average of 15 percent because FPI actual contract costs were less 
than its negotiated costs and profits. See Appendix C for Senator Levin's 
questions and answers determined during our audit. 

Statute. FPI is a self-supporting, wholly-owned Government corporation created 
in 1934 by 18 United States Code (U.S.C.), Sections 4121-4128 (the statute) and 
by an Executive Order. FPI operates by a statutory mandate to "provide 
employment for the greatest number ofthose inmates in the U.S. penal and 
correctional institutions who are eligible to work as is reasonably possible. . . . " 
Using paid inmate labor, FPI makes a variety ofsupplies such as furniture, military 
clothing and textiles, electrical cables and connectors, metal signs, and 
Government publications and graphics. 

While FPI is prohibited from selling supplies to the public in competition with 
private sector enterprises, it has been granted a preference in product sales to 
United States Government activities. The statute requires Federal departments, 
agencies, and institutions to "purchase at not-to-exceed current market prices such 
products ofthe industries [FPI] authorized by this chapter as meet their 
requirements and may be available." The statute requires that all disputes about 
price, quality, character, or suitability ofFPI supplies be resolved by an arbitration 
board. The decision ofthe arbitration board is "final and binding upon all parties." 

Department of Justice Opinion. Because ofthe Inspector General, DoD Report 
issued in October 1991, the Director, Federal Bureau ofPrisons requested that the 
United States Department ofJustice provide an opinion on whether certain Federal 
procurement statutes and provisions ofthe Federal Acquisition Regulation (FAR) 
apply to FPI. In September 1993, the Department ofJustice replied to the 
Director and Commissioner, Federal Prison Industries, Inc., stating, "the 
provisions ofthe FAR governing the submission ofcertified cost or pricing 
information, the calculation ofa 'reasonable price' other than market price, and the 
general FAR procedures for resolving pricing disputes do not apply to FPI." No 
opinion was provided on the FPI method for determining current market price of 
its supplies by reference to the actual price ofthe same or similar supplies 
purchased in the past. However, it was opined that FPI may use any method that 
reliably estimates current market prices. 
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The mandatoty prefemice granted FPI is an exception to the rules that 
normally govern the way goods are procured by the United States. 
Typically, Federal procmement is governed by FAR 48 C.F.R, 
Subsection 1.000-Sl.205, a detailed set of procedures and forms 
promulgated pursuant to the Office ofFederal Procurement Policy Act 
of 1974 (Procurement Act), 41 United States Code, Section 401-424. 
The Procwement Act embodies a number of policy goals, including 
promoting full and open competition; ... promoting the development 
of simplified uniform procwement processes; [and] promoting fair 
dealinp and equitable relationships with the private sector. 

f\ppendix D has the complete text c;>f the Department ofJustice opinion. 

Federal Acquisition Regulation. Federal Acquisition Regulation (FAR) subpart 
8.6 - "Acquisition from Federal Prison Industries, Inc." is the implementing 
regulation to Federal procurement law and contains special provisions relating to 
acquisitions from FPI, including procedures resolving disputes about the price, 
quality, and character ofsupplies. Section 8.602, "Policy," provides that: 

Agencies shall purchase required supplies for the classes listed in the 
Schedule of Products made in Federal Penal and Correctional 
Institutions at prices not to exceed current market prices, using the 
procedures ofthis subpart. 

Except for FAR subpart 8.6, FAR policies and guidance do not apply to purchases 
from FPI. The Federal procurement statutes goals ofincreasing competition and 
facilitating purchase ofcommercial supplies cannot be promoted because supplies 
must be purchased from FPI by Federal Government customers. 

Audit Objectives 

The primary audit objective was to determine whether DoD has procedures to 
ensure that FPI products and services are ofappropriate "quality, character and 
suitability'' and are purchased at "not-to-exceed current market prices" as required 
by public law. We also evaluated the reasonableness ofprices, quality, and 
timeliness ofdelivery ofFPI products and services compared to products and 
services that are purchased from the commercial sector. Senator Levin asked that 
we determine ifcontracting officials are requesting a waiver ofthe requirements to 
purchase products and services from FPI when products and services are over­
priced or unsuitable for DoD use. See Appendix A for a discussion ofthe audit 
process. Appendix B has a summary ofprior audit coverage related to the audit 
objectives. 
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Finding A. Dispute Resolution 
The statutory process and regulatory procedures for resolving disputes and 
appealing waiver1 denials are unworkable and are not being used by Federal 
Prison Industries, Inc. or Government customers. This condition exists 
because FAR subpart 8.6, "Acquisition from Federal Prison Industries, 
Inc." guidance does not clearly establish procedures for processing waivers 
and resolving disputes between FPI and its customers. As a result, DoD 
lacks effective means for initiating or appealing waiver requests and for 
resolving disputes regarding the price, quality, character, or suitability of 
FPI supplies. 

Guidance 

Current guidance for resolving disputes that arise between FPI and its customers is 
embodied in law, a Department ofJustice Memorandum, the FAR, an FPI letter 
commenting on a FAR case, and in a Defense Logistics Acquisition Directive. The 
intent ofthis collection ofpolicy and procedural guidance is to provide an orderly 
process for resolving disputes between FPI and its customers. To the contrary, we 
found the guidance confusing, impractical, and often subject to conflicting 
interpretation. 

Statute. 18 U.S.C. 4124 (b) "Purchases ofprison-made products by Federal 
Departments," provides guidance on resolving disputes between FPI and its 
customers. 

Disputes as to price. quality. character. or suitability of such products 
shall be arl>itrated by a board consisting of the Attorney General, the 
Administrator of General Services. and the President. or their 
rep~ves. 

This statutory provision for resolving disputes is not practical. First, the board has 
not functioned since the 1930s and the three primary members have not even 
designated representatives. Second, only an especially persistent contracting 
officer would assume that the dispute was ofsuch importance that it should be 
resolved by the President, Attorney General and Administrator ofGSA 

Justice Department Memorandum. Nonnally, the general provisions of the law 
relating to procurement policy and procedures are augmented by the FAR. The 
FAR includes provisions in subpart 33 .2 for resolving disputes. However, the 

1 By common consensus the term "waiver" rather than "clearances" is used to describe relieffrom the 
requirement to purchase the supplies from FPI. 
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Finding A. Dispute Resolution 

provisions in subpart 33.2 cannot be used for resolving disputes between FPI and 
its customers according to a Department ofJustice memorandum. 

In a September 13, 1993 Department ofJustice memorandum the Acting Assistant 
Attorney General offered the following legal opinion. 

The pertinent statutoiy and regulatoiy framework treats FPI 
transactions scparatdy from those with private sector entities with 
respect to dispute resolution. Subpart 33.2 of the FAR sets out 
regulations governing "Disputes and Appeals" in accordance with the 
Contract Disputes Act of 1978. In contrast, FPl's authorizing 
legislation expressly commits all disputes as to the "price, quality, 
character or suitability" ofFPI products to a special ubitration board, 
and makes the finding of that board "binding upon all parties." In 
recognition of this law, subpart 8.6 of the FAR contains provisions 
that expressly preserve FPI' s dispute resolution procedure. 

. . . we believe the conect reading of the relevant statutes and 
regulations, taken as a whole, is that FPI is not covered by the FAR's 
standard terms, and instead, FPI must be treated specially under its 
authorizing legislation and FAR subpart 8.6. 

This opinion makes it clear that only FAR subpart 8.6 (FAR 8.6) applies to FPI 
acquisitions. Other parts of the FAR provisions for waivers, disputes, cost and 
price analysis, and contract negotiations are not applicable to FPI. Appendix D 
has the complete text ofthe Department ofJustice Opinion. 

Disputes Resolution 

FAR 8.6 guidance has not been revised to clearly establish procedures for 
processing waivers and resolving disputes between FPI and its customers. Because 
the Justice Department determined that standard FAR provisions concerning 
disputes do not apply to purchases from FPI, any disputes between FPI and its 
customers must rely on FAR 8.6 and 18 U.S.C. 4124 guidance. 

FAR 8.6 does not contain provisions on how disputes between FPI and its 
customers are to be resolved, but simply makes reference to and restates the law. 
Furthermore, FAR 8.6, as written, incorrectly describes the membership ofthe 
arbitration board, naming the Comptroller General ofthe United States instead of 
the Attorney General as one ofthe three members. 

Ombudsman. The Ombudsman method for resolving customer disputes is not 
mentioned in either FAR 8.6 or the law. Although the authority ofthe 
Ombudsman to act in this capacity is not clear, this is the customer disputes 
process currently being used along with other informal processes, such as 
appealing customer disputes to FPI senior management for resolution. 
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Recognizing that the statutory procedures for resolving disputes is impractical, the 
FPI General Counsel, in a November 1997 letter to the Civilian Agency 
Acquisition Council, ''FAR Case 96-608," said: 

Regarding the Ombudsman: we appreciate your concurrence with our 
recommendation that a reference be placed in the FAR indicating that 
the Ombudsman is the approved method of resolving disputes. We 
suggest that the proposed language at FAR 8.605(c) lead that 
"agencies should [rather than 'may'] address disputes to the FPI 
Ombudsman" 

The FPI General Counsel also stated: 

[The] statutory process is so impractical and so unwieldy that it has 
not been used since the 1930s and thus, for all practical purposes, is 
non existent Therefore, purchasing offices should be encouraged to 
use the Ombudsman process to resolve disputes concerning waivers to 
the greatest extend possible. 

The general counsel also recommended that the term "clearance" in FAR 8.6 be 
revised to ''waiver" as more appropriate terminology related to customer disputes. 

DoD Guidance. Except for the Defense Logistics Agency, the Department and 
the Services have not issued guidance concerning transactions with FPI. While 
DLA has published guidance, its guidance almost exclusively concerns issues 
related to price determination and negotiation. DLA Directive 4105.1,"Defense 
Logistics Acquisition Directive," subpart 8.6 "Acquisition from Federal Prison 
Industries, Inc.," provides policy, ordering procedures, and waiver guidance for 
FPI supplies. DLA's subpart 8.605 - "Clearances" states: 

The guidance at [DLAD] 8.706, 8.790, and 8.791 also applies, in 
general to items that are proposed for inclusion on the FPI Schedule of 
Products. Where the coverage refers to JWOD2 (NIBINISH)3 agencies 
or the Committee, the term is substituted therefore. Where it refers to 
the Procurement List, the term Schedule of Products will be 
substituted. To expedite the determination of FIP's [sic FPl's] 
capabiUty and capacity to produce an item. a cooperative interface 
should be established between FPI's staffand Center technical staff. 

This guidance is not applicable to the FPI waiver and disputes process. DLAD 
subpart 8.7 - "Acquisitions from Nonprofit Agencies Employing People Who Are 
Blind or Disabled," refers to guidance for Government customers to receive 
permission through a waiver to purchase mandatory supplies from the private 
sector rather than purchases from FPI. 

2 Javits-Wagner-O'Day Act 
3 National Industries for the Blind (NIB)/National Industries for the Severely Handicapped (NISH). 
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Waivers and Disputes 

DoD lacks effective procedures for initiating waiver requests and for resolving 
disputes regarding the price, quality, character, or suitability ofFPI supplies. Even 
though current guidance is impractical, general and, at best, subject to various 
interpretations; FPI customers are requesting waivers and disputes are being 
resolved by an Ombudsman process. 

Since FAR 8.6 makes no reference to the Ombudsman process, contracting 
officers may not be fully aware ofthe current waiver and disputes resolution 
process being used by FPI. We believe that the number ofDoD customer waiver 
requests and appeals ofdenied waiver requests would be greater ifclear, written 
procedures existed. 

DoD W aiven. We relied on FPI waiver data statistics because DoD does 
not maintain a waiver data base. For FY 1997 DoD Departments and Services 
submitted 9,174 waiver requests estimated at $230 million with 7,633 waiver 
requests approved by FPI. The waiver approvals were primarily granted on the 
basis ofFPI prices, delivery timeliness, and specifications that did not meet the 
customers' requirements. FPI denied 1,541 waiver requests or 16.82 percent of 
the DoD waiver requests, which had an estimated value of$39.2 million. DoD 
customers appealed 189 ofthe waiver denials to the Ombudsman, representing 
about 12 percent ofthe denied waivers. DLA appealed only one waiver denial for 
this period. 

Waiver Appeals. According to the FY 1996 FPI Annual Reports, civilian 
and DoD customers appealed 172 waiver denials estimated at $38.4 million to the 
Ombudsman. Ofthe $38.4 million in waiver appeals, the Ombudsman approved 
$27 million which allowed Federal customers to purchase the supplies from the 
commercial sector. During FY 1997, customers appealed 249 waiver denials 
estimated at $22.5 million and 72 percent ofthe denied waivers were overturned 
by the Ombudsman and customers were permitted to purchase the supplies from 
the commercial sector. DoD customers initiated 189 ofthe 249 appeals submitted 
during FY 1997. 

Conclusion 

FAR 8.6 should be revised to ensure that effective procedures are in place for 
initiating waivers and resolving disputes to include: 

• Reference to the Ombudsman as the person to whom disputes between 
FPI and its customer should be referred. 

• Criteria for when a waiver should be requested, for example, when the 
proposed FPI price is significantly higher than the current market price, or the FPI 
delivery schedule does not meet Department needs. 



Finding A. Dispute Resolution 

8 


• "Waiver'' instead ofthe tenn "clearance" to reflect the terminology 
actually being used by FPI and its customers. 

We recognize that a FAR revision often requires a lengthy administrative 
coordination process that affects many different Government organizations. 
Accordingly, we believe that DLA should immediately revise DLAD 4105.1, 
subpart 8.6 "Acquisition from Federal Prison Industries, Inc." to provide guidance 
to contracting officers and buyers for resolving disputes, requesting waivers, and 
appealing waiver denials with FPI. 

Recommendations, Management Comments, and Audit 
Response 

A.1. We recommend that the Director, Defense Procurement initiate 
revisions to the Federal Acquisition Regulation subpart 8.6 "Acquisition 
from Federal Prison Industries, Inc." that: 

a. Refers buyen to the Ombudsman as the approved method of 
resolving disputes pertaining to price, quality, suitability, and character of 
FPI products, and · 

b. Uses the word "clearance" instead of "waivers" to relate the 
terminology used with customer disputes. 

A.2. We recommend the Director, Defense Logistics Agency revise Defense 
Logistics Agency Directive 4105.1- "Defense Logistic Acquisition Directive," 
subpart 8.6 "Acquisition from Federal Prison Industries, Inc." to: 

a. Comply with Federal Acquisition Regulation subpart 8.6 and the 
1993 Department of Justice Legal Opinion pertaining to Federal Prison 
Industries, Inc. 

b. Refer buyen to the Ombudsman as the approved method of 
resolving disputes pertaining to price, quality, suitability, and character of 
FPI products. 

c. Include criteria determining when to request a waiver to purchase 
Federal Prison Industries, Inc. mandatory products from commercial 
vendors and also the criteria for appealing a waiver denial. 

Director, Defense Procurement. The Director partially concurred with 
Recommendations A I .a. and A 1.b., agreeing that the FPI Ombudsman is 
currently the primary adjudicator ofdisputes with FPL However, because a new 
arbitration board referred to in FAR 8.605(c) is being established for dispute 
resolution it is premature to make changes to FAR 8.6 until the new board 



Finding A. Dispute Resolution 

9 


develops procedures, including its relationship with regards to the FPI 
Ombudsman. The Director agrees that "waiver" should be substituted for the term 
"clearance" for clarification. 

Audit Response. The Director's comments were responsive. We agree that it 
would be premature to revise FAR 8.6 until the new arbitration board develops 
procedures for dispute resolution. However, we believe that the Ombudsman will 
still be needed due to the number ofGovernment customer waiver denial appeals 
received recently. During FY 1996 and FY1997, DoD customers appealed 361 
waiver denials to the Ombudsman for adjudication. The new arbitration board will 
not be able to adjudicate hundreds ofwaiver appeals in an expeditious manner as 
required by FPI customers. We believe the current FPI waiver bureaucracy is an 
impediment to acquisition streamlining and clear procedures should be established 
as soon as practicable. 

Defense Logistics Agency, Comments. DLA concurred with Recommendation 
A2.a. and A2.b., stating that DLA Directive 4105.1, subpart 8.6 is being revised, 
and reference to subpart 8.7 has been removed via PROCLTR 97-34. DLA stated 
that the FPI Ombudsman procedure seems such a simple, universally-recognized 
solution that its treatment seems appropriate and this procedure will be part of the 
complete revision ofDLAD 4105.1, subpart 8.6. DLAnonconcurred with 
Recommendation A2.c., stating that the current DoDIFPI study underway could 
have an impact on the DLA and DoD business relationships with FPI. The FY 
1998 National Defense Authorization Act mandated a joint DoD/FPI study to 
address the statutory, regulatory, and procedural framework governing the DoD 
relationship with FPI. Until the results ofthe study group is published and 
submitted to Congress, it would be premature for DLA to establish criteria for 
waiver submission or for appealing waiver denials. 

Although not required to comment on Finding A, DLA nonconcurred with the 
finding, stating that whatever the process for resolving disputes and appealing 
waiver denials, the solution is not to revise FAR guidance. The FAR governs 
contractual relationships between the Government and private-sector contractors. 
FAR 8.6 puts contracting officers and contractors on notice that, by statutory 
mandate, the Government is obligated to contract with FPI. Procedural guidance 
regarding the FPI waiver appeal process belongs elsewhere in the Code ofFederal 
Regulations and in Departmental instructions. 

Audit Response. DLA comments to Recommendations A2a. and A2b. were 
responsive. Regarding Recommendation A2.c., in discussions with DLA Supply 
Center procurement personnel about FPI mandatory purchase requirements it was 
evident that the waiver criteria pertaining to price, quality, and timeliness was not 
clearly understood within the framework ofFAR 8.6 and DLA4105.l guidance. 
Regardless ofthe results ofthe joint DoD/FPI study, DLA contracting officers will 
always need to know the acceptable criteria for requesting and appealing waivers 
from purchasing FPI products. 
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We disagree with DLA that the FAR is inappropriate for providing guidance on 
FPI purchases. We believe revising FAR 8.6 to include the FPI Ombudsman 
reflects a currently accepted procedure and clarifies the ambiguities regarding the 
waiver appeals process. In comments to the Civilian Agency Acquisition Council 
on FAR Case 96-608, the FPI General Counsel recommended that language be 
added to FAR 8.6 to indicate the Ombudsman is the approved alternative method 
ofresolving disputes. We agree with the General Counsel's recommendation. 



Finding B. Negotiating Prices for 
Mandatory Supplies 
Defense Supply Center (DSC), Riclunond contracting officers paid higher 
prices than necessary for supplies purchased from both FPI and commercial 
vendors. Contracting officers at DSC, Richmond did not always use price 
analysis to evaluate proposals or negotiate prices, when the proposed price 
was above the current market price. As a result, buyers missed 
opportunities to reduce the cost ofsupplies when purchasing items 
manufactured by both Federal Prison Industries, Inc. and commercial 
vendors. In contrast, DSC, Philadelphia used cost or price analysis and 
successfully negotiated more reasonable prices. 

Laws and Regulations 

18 U.S.C. 4124 "Purchases ofprison-made products by Federal Departments," 
provides guidance on purchases ofsupplies from prison industries. 

(a). The several Fedeial Departments and agencies and all other 
Government institutions of the United States shall purchase at not to 
exceed current maikct prices, such products of the industries 
authorized by this chapter as meet their requirements and may be 
available. 

FAR 8.602 ''Policy," requires 

(a). Agencies shall purchase required supplies of the classes listed in 
the Schedule of Products made in Federal Penal and Correctional 
Institutions (referred to in the subpart as 'the Schedule') at prices not 
to exceed current maikct prices using the procedures in this subpan. 

While Federal law and FAR subpart 8.6 require Federal departments to purchase 
supplies from FPI at prices not-to-exceed the current market price, neither the 
statute nor the subpart define current market price or how the purchase office 
should determine the current market price for FPI purchases. FAR provisions 
relating to purchases ofsupplies from commercial vendors are included in 
Appendix E. While not applicable to purchases from FPI, FAR 15.402, "Pricing 
policy," provides guidance for contracting officers to purchase supplies and 
services at fair and reasonable prices. We believe that such procedures offer 
valuable techniques for contracting officers to adapt for purchases from FPI 
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Price Comparisons 

The Defense Logistics Agency contracting officers purchased supplies that could 
have been purchased at a lower price from either FPI or commercial vendors. 

Using procurement data provided by 3 DLA centers, we made 1,352 price 
comparisons valued at $324 million by matching commercial and FPI contracts for 
identical supplies. We compared contracts or modifications ofearlier contracts 
dated after September 30, 1995. 

Figure 1 shows the percentage ofFPI price comparisons for which the unit price is 
lower, the same, and higher than the commercial prices. 

Figure 1. FPI Prices Compared to Commercial 
Vendor Prices 

EIFPI Lower 

• FPI Same 
•FPI Higher 

In 1,352 comparisons 20 percent ofthe FPI unit prices were higher than the 
comparable commercial prices. Another 78 percent ofthe supplies were bought 
from contractors at higher prices than FPI unit prices. The remaining 2 percent of 
the price comparisons were the same. 

Price Analysis and Negotiations 

The use ofprice analysis to evaluate proposals, or negotiate prices when the 
proposed price was above the current market price, varied between the DLA 
buying centers. 

A buyer's analysis ofa price proposal should have two primary objectives. The 
first is to establish that the proposed price is fair and reasonable and consistent 
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with the current fair market price. The second is to provide a basis for negotiating 
a lower price, ifthe offered price is unreasonable and in excess ofthe current 
market price. 

We selected 27 FPI and commercial contracts to determine the reason for 
variations in unit prices for identical supplies. While our primary focus was to 
detennine why a higher price was paid to FPI, we also examined contracts with 
higher commercial unit prices to determine why the higher commercial prices were 
paid. 

The contracts we selected had been awarded by DLA centers in either Richmond 
or Philadelphia. We did not review contracts for the Columbus Center because the 
values ofthe variations at that Center were not material. The Richmond Center 
was pennitted to purchase supplies ftom commercial vendors because FPI granted 
the Center an automatic waiver for purchases under $3,500. A similar 
arrangement was not in existence at the other Centers. 

Buyers were using three primary methods to detennine price reasonableness. The 
method used varied by contract. Buyers used price analysis, cost analysis, and 
comparison ofprice quotations with unsolicited price quotations ftom commercial 
vendors. Price analysis generally uses the last price paid for the supplies and 
adjusts that price to a present value using the Department ofLabor's Producer 
Price Index. Cost analysis is the review and evaluation ofthe separate cost 
elements and profit in an offer's proposal. This methodology is generally similar to 
the procedures in FAR 15.404-1, "Proposed Analysis Techniques," that are used 
for commercial vendor proposal analysis. 

Defense Supply Center, Richmond. At the Richmond Center, buyers 
were not adequately performing price analysis or negotiating prices with FPI. We 
examined eight FPI contracts with FPI unit prices higher than the comparable 
commercial contract. The average value ofthe FPI contracts was $125,260. The 
percentage by which the FPI price exceeded the commercial price ranged from 10 
to 153 percent. At the same time we examined seven commercial contracts for 
which the unit price was higher than the comparable FPI unit price. 

Analysis ofFPI contracts. For the eight FPI contracts awarded by 
the Richmond Center, FPI provided an Estimated Cost Breakdown for material, 
labor, overhead, and profit to support its price proposal. However, buyers made 
little use ofthe cost breakdown for these contracts. For five ofthe eight FPI 
contracts, the buyers did not do price analyses using the last valid purchase price. 
Buyers primarily relied on Richmond's electronic spreadsheet to calculate the 
current market price (m lieu ofperforming a price analysis) based on the last valid 
unit price for buying the supplies. This resulted in excessive prices being paid. 
Only one ofthe five buyers requested waivers. Both waiver requests were based 
on the FPI price exceeding the current market price and FPI denied both requests. 
The requests were not appealed and the buyer ultimately purchased the supplies 
ftomFPI. 
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For example, a contract was awarded to FPI on December 19, 1996, at a unit price 
of$70.90. The contract file included two commercial quotations dated November 
1996. The commercial unit prices, in the quotations were $40.49 and $41.90. The 
commercial comparison contract, awarded May 27, 1997, was awarded at a unit 
price of$37.40. Clearly, the $70.90 unit price was excessive when compared with 
the commercial quotations and actual subsequent award to a commercial vendor. 
Had Richmond purchased the supplies from FPI at $37.40 the total cost would 
have been nearly $25,000 less. 

Adequate training on the use ofcost and price analysis and on price negotiation 
would have provided the buyers with skills to negotiate lower unit prices for 
contracts. The results ofprice analysis and successful negotiations with FPI were 
viSJole from the results ofnegotiating long term contracts with FPI and the 
outcome ofnegotiations by the more experienced buyers at the Philadelphia 
Center. Richmond should provide training and require its buyers to perform price 
analysis before purchasing supplies from FPI or commercial vendors. When the 
analysis shows that the FPI price significantly exceeds the current market price, 
and a lower price cannot be negotiated, the buyer should request a waiver from 
FPI. The benefits ofsuch analyses have historically paid good dividends. For 
example, extensive negotiations between the Richmond Center and FPI for a 
S year contract for approximately 200 national stock numbers resulted in a 
contract being awarded to FPI with a total contract value $3.4 million lower than 
FPI's initial proposed prices, a 12 percent price reduction. 

Waivers for Price. The FAR, as currently written, serves to discourage waiver 
requests for reasons ofprice. FAR 8.605(b) states: 

Purchases from other sources because ofa lower price are not normally 
autbori7.ed, and clearances [waivers) will not be issued on this basis 
except as a result of action taken to resolve questions of price under 
8.604(c). 

Subpart 8.604(c) states: 

When the contracting officer believes that the FPI price exceeds the 
market price, the matter may be referred to the cognizant product 
division identified in the Scbedu1e or to the FPI Washington office for 
resolution. 

FPI relies on this FAR. language for resolution ofprice disputes as can be 
ascertained from an FPI letter to a Defense Supply Center Richmond contracting 
officer that stated: 

I am writing in response to DGSC [sic DSC Richmond] continuing 
pricing request regarding DLAR 8.6-90(c)(2) and DGSCAP 
8.604(c)(3)(ii) as they relate to disputes concerning Current Marltet 
Price determinations. Federal Prison Industries, Inc. (FPI) does not 
agree with the provisions of the DLAR and DGSCAP, insofar as they 
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suggest that a contracting officer can unilaterally overrule FPI's 
determination as to what constitutes 'current market price.' In fact the 
DLAR may be in conflict with the FAR section 8.605 Clearance (b) 
'Purchases from other sources because of a lower price are not 
normally authorized, and clearance will not be issued on this 
basis •.•• • 

From our examination ofRichmond contract files and discussions with buyers, we 
conclude that waivers that should have been submitted on the basis ofprice were 
not always submitted. The FAR 8.605(b) language should be changed to require 
the buyers to request a waiver when the FPI proposed price significantly exceeds 
the current market price. 

Analysis of Commercial contracts. We judgementally selected 
seven commercial contracts with unit prices higher than the comparable FPI unit 
price. The value ofeach contract was less than $25,000. We compared the seven 
contracts with the associated FPI contracts for identical supplies. Figure 3 
presents the comparisons by national stock number. 

Figure 3. Commercial Vendor Prices Compared to FPI Prices 

NSN 
Commen::ial 

Unit Price Ouantity 
FPI 

Unit Price • 
. Unit Price 

Difference 

5995-01-3~3901 $609.00 40 $4.59 185 13167.97% 
5995-01-386-1646 $588.00 10 $219.09 10 168.38% 
6150-00-051-4868 $1,180.00 4 $356.40 4 231.09% 
6150-01-046-9800 $212.03 42 $127.17 19 66.73% 
6150-01-383-0806 $1,077.00 7 $138.59 15 677.10% 
6150-01-383-0806 $1,085.85 9 $138.59 15 683.50% 
6150-01-383-0806 $1,201.21 3 $138.59 15 766.74% 

We recognize that it may not be realistic for all commercial vendors to be as price 
competitive as FPI. However, the large percentage ofdifferences found at the 
Richmond Center clearly demonstrates a need for better price analysis and 
negotiation. 

Buyers at the Richmond Center had not perfonned a price analysis for the seven 
commercial contracts, relying exclusively on solicited and unsolicited price 
quotations from commercial vendors. Further, the contract files did not include 
any explanation ofwhy the supplies were not purchased from FPI when the 
commercial prices for these supplies were higher. While FPI has provided the 
Richmond Center a blanket waiver for supplies costing under $3,500, the 
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application ofthis waiver should not be such that buyers overlook FPI as a source 
when FPI can provide the supplies at a lower unit price. To overlook FPI under 
such circumstances is not appropriate. 

Defense Supply Center, Philadelphia. At the Philadelphia Center buyers 
perfonned cost and price analysis to establish that the price was fair and 
reasonable. We reviewed 12 FPI clothing and textile contracts for which the price 
paid to FPI was higher than the price paid to a commercial vendor for identical 
supplies. Each contract file included a Center cost and price analysis. We noted 
only one instance where the most recent commercial price had not been used in an 
analysis. 

The Philadelphia Center's use ofcost and price analysis clearly shows FPI is . 
willing to negotiate prices. Such negotiations have permitted DoD to obtain more 
reasonable prices for supplies. Negotiations by the Philadelphia Center resulted in 
8 ofthe 12 clothing and textile contracts awarded to FPI costing $3.5 million less 
than originally proposed, a 9 percent decrease in FPl's prices. Figure 4 compares 
the unit prices initially offered and the negotiated final unit price. 

Figure 4. Results of Philadelphia Price Negotiations 

Contract 
lnitital 
Price 

Contract 
Co.u 

Final 
Price 

Contract
Cost

Percent 
Saved

SP010096DCA03 $9.99 $2,939,697 $9.05 $2,663,089 9.41% 
SP010096DCB62 $3.07 $4,353,751 $3.03 $4,297,025 1.309' 

SP010096FCB03 $8.99 $601,539 $8.90 $595,517 1.00%

SP010096FCB20 $9.00 $272,052 $8.19 $247,567 9.009' 

SP010097DCB10 $24.45 $2,494,291 $23.20 $2,366,771 5.11 %

SP010097DCB11 $24.75 $4,743,833 $21.20 $4,063,404 14.34%

SP010097FEA01 $402.30 $17, 733,384 $349.40 $15,401,552 13.15%

SP010098DCA01 $9.77 $402,368 $9.11 $375,186 6.169'

rI'OTALS $39.259,463 $35,728.659 8.99'11

The most successful negotiations were for contract SPOl0097DCB11 (desert 
camouflage coat [14.34 percent saved]) and contract SP010097FEA01 (body 
armor fragmentation vest [13.15 percent saved]). 

Lower Cost 

DLA buyers and contracting officers at the Defense Supply Center, Richmond 
could have purchased the supplies in our comparisons at a lower price ifits buyers 
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had purchased or been able to purchase the supplies at the lower of the FPI or 
commercial price. We recognize that not all ofthe supplies included in our 
comparison could have been purchased at the lower unit price because of 
considerations related to FPI manufacturing capacity and maintenance of the 
industrial base. Nevertheless the success ofbuyers when they negotiated prices 
persuaded us that there are opportunities to purchase supplies at less cost. For the 
20 percent ofthe supplies that matched, FPI prices were higher than commercial 
sector prices. Had DLA been authorized to purchase these supplies at the lower of 
commercial unit prices or negotiated a comparable price with FPI, DLA could 
have reduced its costs by $2.6 million. 

We determined this savings by multiplying the difference in price between the 
'higher FPI prices and the comparable commercial price by the number ofitems 
purchased from FPI and summed the results, which totaled $2.6 million. Similarly 
for 78 percent ofthe comparisons, the commercial prices were higher than the FPI 
prices. IfDLA could have purchased the supplies at the FPI price rather than the 
actual commercial price it could have reduced its costs by as much as $10 million. 
Since all the supplies in our comparisons were included on the FPI schedule, DLA 
was required to obtain waivers from FPI before purchasing the supplies 
commercially. This was done and FPI granted waivers for the purchases. 

Recommendations, Management Comments, and Audit 
Response 

B.1. We recommend that the Director, Defense Procurement propose a 
revision to the FAR to eliminate the language in Subpart 8.605(b), which 
states that price will not normally be the basis for a waiver and insert: 

a. A def"mition of current market price and bow to determine current 
market price when: 

(1) The supplies being purchased are of the kind generally 
bought and sold on the commercial market. 

(2) The supplies are manufactured in accordance with 
Government specifications. 

b. A requirement that waiven should be requested when the 
proposed Federal Prison Industries, Inc. price significantly exceeds the 
current Diarket price. 

B.2. We recommend that the Commander, Defense Supply Center 
Richmond establish additional training requirements for buyen and 
contracting officen purchasing from Federal Prison Industries, Inc. The 
training should include: 
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a. Cost and price analysis techniques and reemphasize of the 
requirements to perform price analysis to complement cost or other analysis; 

b. Negotiating procedures when analysis shows that either Federal 

Prison Industries, Inc. or commercial supplien quote prices substantially 

greater than the current market price; and 


c. The conditions for requesting a waiver from Federal Prison 
Industries, Inc. and what action to take if they deny the waiver. 

Director, Defense Procurement, Comments. The Director deferred deleting 
Federal Acquisition Regulation 8.6 language which states that price will not 
normally be the basis for a waiver. The FY 1998 National Defense Authorization 
mandated report that is being prepared for Congress will address a number of 
issues concerning FPI. The Director prefers to negotiate any proposed FAR 
changes emanating from this report and the change the Inspector General 
recommends will be considered. Regarding Recommendations B. I .a. and B. l .b., 
the Director nonconcurred, stating that FAR 19.001, "Definitions," has a definition 
ofthe term "fair market price," and FAR 19.807, "Fair Market Price," has an 
explanation ofhow to determine fair market price. In addition, FAR 15.404­
1,"Proposal Analysis Techniques," contains information on how to conduct a price 
analysis. This infonnation is taught to contracting personnel as part oftheir 
required training. It would be redundant to repeat this information in FAR subpart 
8.6. In addition, FAR 8.604(c) allows contracting officers to refer FPI prices 
exceeding the market price to cognizant FPI Headquarters personnel. This gives 
contracting officers enough flexibility to determine when to request a waiver ifFPI 
will not reduce its proposed price. It is unnecessary to mandate that a waiver be 
requested ifthe FPI prices significantly exceed the current market price for the 
same or similar item. 

Audit Response. We agree that it would be premature to revise FAR subpart 8.6 
language but we do not agree that a FAR change is unneeded. We believe the 
Director misunderstood the intent ofour recommendation, which is to clarify the 
tenn ''fair market price" for mandatory supply items in relation to the minimum 
guidance provided by FAR 8.6 and the 1993 Department ofJustice legal opinion 
that concluded FPI is not covered by the FAR standard tenns when doing business 
with Government customers. Because FPI is not required to submit certified or 
uncertified cost or pricing data for contract proposals, the contracting officer or 
buyer is generally limited to comparative or alternative pricing methods to 
determine the fair market value ofan FPI supply item. Comparative pricing has 
limited application for noncommercial military specification items, such as aircraft 
wiring harness, for which FPI has been the sole source producer in recent years. 
We believe the recommendation to revise FAR 8.6 language would provide clear 
parameters for contracting officers, minimize disagreements based on price issues, 
and support the DoD acquisition streamlining policy to minimize procurement 
bureaucracy. We disagree that FAR 8.604(c) provides contracting officers 
flexibility in addressing FPI supply prices that significantly exceed current market 
price. Frequently, the FPI Headquarters division or commodity manager that the 
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pricing issue is referred to is the same individual who either approves or 
disapproves the waiver request based on a pricing dispute. FAR 8.6 ambiguous 
language and the procedure for settling price disputes is a primary reason that the 
FPI Ombudsman was established to independently assess the merits ofappealed 
waivers. We request that the Director reconsider the nonconcurrence and 
comment on the final report. 

Defense Logistics Agency, Comments. DLA concurred with Recommendations 
B.2.a., B.2.b., and B.2.c., stating that the Defense Supply Center Richmond is in 
the process ofestablishing new long tenn contracts which focus on improved 
pricing with FPI. The supply center will also provide training for buyers and . 
contracting officers on purchasing mandatory supply items from FPI. The training 
will include cost and price analysis techniques with emphasis on performing price 
analysis to complement cost or an alternative analysis. During FY 1999, the 
supply center has scheduled training on the waiver process. Because the waiver 
process is aunbersome and slow, the center will review and make changes to 
streamline the process to expedite buying decisions. Action is to be completed by 
December 1998. 



Finding C. Exercising Federal Prison 
Industries, Inc. Warranty 
Defense supply centers did not always obtain replacements for defective 
supplies manufactured by FPI. This occurred because Defense supply 
centers did not notify FPI about the defective supplies in order to exercise 
the warranty. Defense Logistics Agency guidance is incomplete pertaining 
to the lifetime warranty provided by FPI. As a result, the Defense supply 
centers missed the opportunity to replace about $127,000 in defective 
items at no cost to Defense Logistics Agency. 

The FPI Escape-ProofWarranty 

The FPI warranty guarantees the repair or replacement ofany item at no cost to 
the buyer. The warranty is stated as follows: 

We are committed to your complete and continual satisfaction. If, at 
any time, an item we have provided does not entirely meet your 
expectations, we will cheerfully and promptly repair or replace it, 
entirely at our expense. 

Product Quality Deficiency Report. During October 1, 1994 through 
September 30, 1997, DLA received 337 Product Quality Deficiency Reports 
(PQDR) for deficiencies ofsupply items purchased from FPI. The 337 PQDRs 
reported 24,915 defective supply items. DLA did not always notify FPI about 
PQDRs. 

Defense Supply Center Philadelphia. DSC Philadelphia received 296 PQDRs 
for 24,185 defective items such as T-shirts, camouflage trousers, and woman's 
utility shirts. The value for the 24,185 defective items reported is $125,390.24. 
The supply center did not notify the FPI ofthe deficiencies in order to receive 
replacements for the defective items. 

Defense Supply Center Columbus. DSC Columbus received 10 PQDRs for 153 
defective electrical supply items. The value for the 153 defective items reported is 
$2,132.07. Of the 10 PQDRs, only 3 were referred to Defense Contract 
Management Command for investigation and one PQDR had two defective supply 
items. The center has not received FPI replacements for the remaining 7 PQDRs 
with 121 defective items valued at $1,696.30. DSC should request replacements 
for the defective items. 
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Defense Supply Center Richmond. The supply center received 31 PQDRs for 
577 defective electrical items. The value for the 577 defective electrical items 
reported is $46,222.34. The supply center contacted the FPI about the PQDRs. 
By FPI direction, the DoD customers returned the defective items for replacement. 
FPI paid for the shipping costs ofthe items returned. 

Item Replacements 

The Defense supply centers did not always notify FPI about the defective supplies 
to exercise the warranty. The Inventory Control Point is responsible for 
determining ifan item is under warranty and contacting FPI to inform them ofthe 
deficiency, according to Defense Logistics Agency Directive 4155.2, "Quality 
Assurance Program for DLA Inventory Control Points." The Directive states: 

The ICP Action Point shall determine the corrective action to correct 
the deficiency. The Action Point shall make recommendations to 
conttacting officers on contractual warranty enforcement; action to 
obtain contractor repair, replacement, or reimbursement of 
nonconforming materiel by the contractor .... 

Knowledge ofWarranty. The DSC Philadelphia officials said they were not 
aware of the lifetime warranty that FPI offers on its clothing and textile supplies. 
Two factors contribute to this: 

• DLA procedures that require Defense supply centers to exercise FPI 
warranty provisions are inadequate, and 

• DLA guidance is incomplete pertaining to the lifetime warranty provided 
bytheFPI. 

DLA Manual 4155.2, 4-6, "Customer/Depot Complaints (CDCs)/Product Quality 
Deficiency Reports (PQDRs)," states that FPI has a lifetime warranty on its 
electronic supplies. However, the FPI warranty applies to all of its products. 

Opportunity to Replace Defective Items 

Because the Defense supply centers did not exercise FPI warranty provisions, they 
missed the opportunity to replace about $127,000 in defective supply items at no 
cost to Defense Logistics Agency. 
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Recommendations, Management Comments, and Audit 
Response 

C.1. We recommend that the Headquarten, Defense Logistics Agency: 

L Revise Defense Logistics Agency Manual 4155.2, 4-6, 
"Customer/Depot Complaints (CDCs)/ Product Quality Deficiency Reports 
(PQDRs)," to state that the Federal Prison Industries, Inc. lifetime warranty 
applies to all of its supplies. 

b. Require Defense supply centen to exercise the Federal Prison 
Industries Inc. wamanty provisions for their products. 

C.2. We recommend that the Commander, Defense Supply Center 
Philadelphia request Federal Prison Industries, Inc. to replace supply items 
associated with the 196 Product Quality Deficiency Reports that we 
reviewed. 

C.3. We recommend that the Commander, Defense Supply Center 
Columbus request Federal Prison Industries, Inc. to replace supply items 
associated with the 7 Product Quality Deficiency Reports that we reviewed. 

Defense Logistics Agency, Comments. DLA concurred with all ofthe 
recommendations, stating that the Inventory Control Points will be required to 
follow DLA Directive 4155.2, "Quality Assurance Program for DLA inventory 
control points," that requires FPI to be notified about defective items reported on 
PQDRs. Agency guidance in DLA Instruction 4155.2, "Quality Assurance 
Program Instruction for DLA Inventory Control Points," will be amended to state 
that FPI's lifetime warranty applies to all FPI products. DLA Supply Centers 
Columbus and Philadelphia have initiated action to have FPI replace defective 
supply items ifthey caused the deficiency. Action is to be completed by 
December 1998. 



Part II - Additional Information 




Appendix A. Audit Process 

Scope 

DoD Components purchase supplies and services from FPI; however, we focused 
our review to include only DLA purchases from FPI during fiscal years 1996 and 
1997. We reviewed data related to quality, price, and timeliness ofsupplies 
purchased by DLA We also reviewed the DLA procedures used to request a 
waiver ofthe requirements to purchase mandatory supplies from FPI when 
supplies are overpriced or unsuitable for DoD use. 

For October 1, 1995 through September 30, 1997, we reviewed 1,786 contracts in 
the DLA procurement data base to compare unit prices ofFPI and commercial 
vendors' products ofthe same supply national stock number. 

We reviewed the Customer Depot Complaints system for PQDRs for FPI supplies 
that had a recorded deficiency during October 1, 1994 through September 30, 
1997. 

We used the DLA Automated Best Value System, which rates contractor delivery 
performance, to review FPI supply delivery timeliness for a one year period. We 
also reviewed contract records for purchases ofclothing and textile supplies from 
October 1, 1995 through September 30, 1997. We compared FPI and commercial 
vendor delivery performance for like supplies to evaluate delivery timeliness. We 
used data from "DPSC form 420, Contract Status Record" to compute the 
delinquency rate and the average number ofdays late for mandatory clothing and 
textile items. 

We reviewed DLA waiver requests submitted to FPI for approval to purchase 
supplies from commercial vendors. We also reviewed data on reported DoD 
waiver requests, approvals, and denials from the FPI waiver data base. We did not 
verify FPI waiver data because it was not within the scope or authority ofour 
audit. 

We did not use statistical sampling procedures for this audit. 

DoD-wide Corporate Level Government Performance and Results Act 
(GPRA) Goals. In response to the GPRA, the DoD has established 6 DoD-wide 
corporate level performance objectives and 14 goals for meeting these objectives. 
This report pertains to achievement ofthe following objective and goal. 

• Objective: Fundamentally reengineer the Department and achieve a 21st 
Century infrastructure. Goal: Reduce cost while maintaining required military 
capabilities across all DoD mission areas. (DoD-6) 
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DoD Functional Area Reform Goals. Most major DoD functional areas have 
also established perfonnance improvement refonn objectives and goals. This 
report pertains to achievement ofthe following functional area objective and goal. 

• Logistics Functional Area. Objective: Streamline logistics 
infrastructure. Goal: Implement most successful business practices (resulting in 
reductions ofminimally required inventory levels). (LOG-3.1). 

General Accounting Office High Risk Area. The General Accounting Office 
(GAO) has identified several high risk areas in DoD. This report provides 
coverage ofthe Defense Inventory Management high risk area. 

Methodology 

Specific methodology for each objective is discussed in Appendix C. 

Audit Period and Standards 

We conducted this economy and efficiency audit from September 1997 through 
April 1998, in accordance with auditing standards issued by the Comptroller 
General ofthe United States, as implemented by the Inspector General, DoD. 

Use of Computer-Processed Data 

We relied on DLA computer-processed data contained in the Automated Best 
Value System, Customer Depot Complaints System, and the Standard Automated 
Material Management System. We did not establish the reliability ofthe data 
because it was not within the scope ofthe audit. However, we did examine the 
computer-processed data to verify that the information included in the data fields 
and records we requested. We also determined that the records contained reliable 
information on national stock number, control number, and contract number. 



Appendix B. Prior Audits and Other Reviews 

GAO Report No. 98-118, "Federal Prison Industries, Delivery Performance Is 
Improving But Problems Remain," June 1998, stated FPI delivery performance 
is improving- upward trend in the latter part ofFY 1997. However, Federal 
Prison Industries, Inc. fell short ofmeeting its goal of90 percent on time delivery 
in FY 1997. 

GAO Report No. 98-50, "Federal Prison Industries, Inc. Limited Data 
Available on Customer Satisfaction," March 1998, stated that Federal Prison 
Industries, Inc. lacks sufficient data on how Federal customers view their supplies 
and services. Federal Prison Industries, Inc. concurred with the General 
Accounting Office recommendation to develop a database to measure customer 
satisfaction. 

IG, DoD Report No. 93-066, "Recoupments for Quality Defects," March 10, 
1993 stated that the DLA supply centers did not perform complete quality 
assurance investigations because quality assurance specialists frequently curtailed 
Quality Deficiency Report investigations without validating quality deficiencies 
through the supplier. As a result of the recommendations, DLA issued a policy 
memorandum requiring quality assurance specialists to meet certain objectives in a 
quality deficiency investigation. Also, DLA implemented procedures to perform 
laboratory tests as a means to support a quality deficiency investigation. 

IG, DoD Report No. 92-005, "DoD Procurements from Federal Prison 
Industries, Inc.," October 11, 1991 found that prices paid for electronic and 
electrical cables from UNICOR often exceeded costs and negotiated profits. As a 
result ofthe recommendations, the Department of the Army requested a voluntary 
refund from UNICOR The Defense Logistics Agency Directive 4105. l, subpart 
8.6 "Acquisition from Federal Prison Industries, Inc." was developed as 
supplemental guidance. The Director of Defense Procurement examined the 
reasonableness ofUNICOR profits on individual contracts. 
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Appendix C. Senator Levin's Questions 

Question 1. How do the prices orFPI supplies and services compare to the 
prices for comparable supplies and services purchased from the commercial 
sector punuant to competitive procedures! 

In a majority ofpurchases, the price ofFPI supplies compares favorably with the 
price for the same supplies purchased from the commercial sector pursuant to 
competitive procedures. Based on comparisons ofunit prices for the same items, 
the unit price paid to FPI was greater than the commercial sector unit price 
20 percent ofthe time, lower then the commercial sector prices 78 percent ofthe 
time, and the same price 2 percent ofthe time. Appendix F compares FPI and 
commercial vendor unit prices. 

Methodology for Price Comparisons. We asked the DLA supply centers to 
provide us with selected contract information for each contract awarded to FPI. 
We asked for the same information about contracts with commercial vendors for 
the same supply item. The definition ofthe "same supply item" compared either 
items with the same Federal stock number, or clothing and textile items from the 
same supply group code. FPI defines a supply item much more broadly, 
sometimes to mean a supply class or Federal Stock Class. Our definition was 
limited to the same item, such as long sleeve shirt, not a class ofsupply items. 

We limited comparisons to contracts awarded after September 30, 1995 [FY 96 
forward]. We limited the contracts to this period primarily to avoid having to 
adjust the unit prices for the effects ofinflation, and to evaluate current 
performance rather than past performance. The overall producer price index (PPI) 
for calendar 1996 and 1997 was relatively constant. The PPI is often used by 
contracting officers for performing price analysis. While the normal method for 
price analysis is to use an industry or commodity index rather than the general 
index, the use ofthe general index is adequate for our comparisons. 

We matched the information by supply item and compared unit prices to determine 
whether the price paid to FPI was less or greater than the price paid to commercial 
sector vendors for the same supply item. After September 1995, not all FPI 
contracts awarded had a matching commercial contract and some items had 
multiple awards for either or both FPI and commercial contracts. Since some FPI 
contracts did not have a match, while others had more than one match, the count 
ofcontracts that match is less than the number ofsupply item matches because 
some contracts match more tlwi one time. We did not evaluate whether the center 
purchased an item exclusively from FPI at a price that exceeded current market 
price. 

Question 1. How do the quality and timeliness or FPI supplies and services 
compare to the quality and timeliness or comparable supplies and services 
purchased from the commercial sector punuant to competitive procedures? 
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The quality ofFPI supplies compares favorably to commercial supplies for 
purchases made by DLA In comparing FPI and commercial supplies for like 
items, both had a quality defect rate ofless than a tenth ofone percent for the total 
items reported on product quality deficiency reports. 

All the PQDRs submitted were Category II quality deficiencies that will not cause 
death, injury, severe occupational illness, loss or major damage to a weapons 
system, or result in a production line stoppage. DLA supply centers quality 
assurance and contract personnel stated that while FPI supply quality was a 
problem in the past, in recent years the FPI supply quality has been good and 
compares favorably to like supply items purchased from the commercial sector. 
The proportion ofdefective supply items to the total items purchased is 
approximately the same for both FPI and the commercial sector for the same 
supply items. 

Methodology for Quality Review. During October 1, 1994 through 
September 30, 1997, DLA received 337 PQDRs for deficiencies of supply items 
purchased from FPI. The 337 PQDRs reported 24,915 defective supply items 
based on a total of6.2 million items purchased. This represents less than 1 percent 
ofthe items purchased that were reported defective by DLA customers. 

Safety& 
Rescue 

Equipment 
1% 

Electrical 
Equipment 

12% 

Clothing & 

Textiles 


87% 


Figure C-1. The 337 PQDRs were submitted for these Federal supply classes. 
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We grouped the PQDRs by Federal supply class and compared supplies with the 
same national stock number that was purchased from FPI and commercial vendors. 
Based on the comparison, there were 27 PQDRs issued against FPI supplies and 
82 PQDRs against commercial supplies. 

For FPI supplies, the 27 PQDRs reported 46 defective items based on 1.3 million 
supply items purchased. For commercial vendor supplies, the 82 PQDRs reported 
420 defective items based on 12.8 million supply items purchased. In both 
instances, less than 1 percent ofthe total supply items purchased were reported 
defective on PQDRs submitted to DLA supply centers. See Appendix G for item 
descriptions for PQDRs reported. 

Quality Assurance Representative. We contacted Defense Contract 
Management Command quality assurance representatives who perform source 
inspections at prisons that manufacture the supplies reported on the PQDRs. The 
quality assurance representatives reported that FPI quality is excellent compared to 
commercial vendors who manufacture supplies for DoD. Also, FPI is very 
responsive when a source inspection identifies a material deficiency. The quality 
assurance representatives stated that FPI currently has a 2 percent defective rate in 
source inspection. 

Timeliness. For DSC Philadelphia clothing and textile purchases, FPI contract 
deliveries were untimely and compared unfavorably with like supply items 

. purchased from the commercial sector. For the contracts reviewed, FPI delivery 
delinquency rate was 29 percent and the commercial vendors' delivery delinquency 
rate was 18 percent for like supply items such as extended cold weather trouser, 
battle dress uniform, and body armor. 

For the DSC Richmond and Columbus Automated Best Value System, we 
compared the contract delivery performance ofFPI and commercial vendors for 
Federal supply classes. For DSC Richmond, FPI had an average on time delivery 
score of51 percent compared to an average on time delivery score of70 percent 
for the center's vendors for all the Federal supply classes. For DSC Columbus FPI 
had an average on time delivery score of76 percent compared to an average on 
time delivery score of69 percent for the center's vendors for all the Federal supply 
classes. A delivery score of 100 percent (SO points) would represent a contractor 
with perfect on time delivery performance. 

Methodology for Oothing and Textile Timelines. We reviewed 17 FPI 
contracts and 17 commercial contracts awarded during FY 1996 through FY 1997 
for like supply items. We used data from, "DPSC Form 420, Contract Status 
Record," to compute the delinquency rate and average number ofdays late. A 
supply item is considered delinquent when the contractor did not deliver all 
specified items by the end ofthe scheduled delivery month. For example, ifthe 
schedule requires the contractor to deliver 25 shirts by the end ofthe month and 
the contractor has delivered 19 shirts at the end ofthe month, they are delinquent. 
The delinquency rate is determined by dividing the number of delinquent items by 
the total number ofitems for delivery. A contract supply item is not delinquent if 
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it is caused by a Government delay. Our analysis was based on the methodology 
used in the May 1996 Defense Personnel Support Center's, "Analysis ofUNICOR 
and NIB/NISH Contracting Practices on Clothing and Textiles Readiness." 

The 17 FPI contracts had 191 scheduled deliveries. Ofthe 191 deliveries, FPI was 
delinquent on 11 contracts for 56 deliveries. Each FPI delinquency averaged 17. 9 
days late. The 17 commercial contracts had 184 scheduled deliveries. Ofthe 184 
deliveries, commercial vendors were delinquent on 7 contracts for 34 deliveries. 
Each commercial delinquency averaged 5.3 days late. Appendix H compares the 
delinquent FPI and commercial contracts. 

Methodology ofUsing Automated Best Value System Timeliness. We 
compared the delivery perfonnance of 17 FPI facilities and those commercial 
vendors that manufacture 15 Federal supply classes ofproducts for DSC 
Richmond. We also compared the delivery perfonnance of4 FPI facilities and 
those vendors that manufacture 7 Federal supply classes for DSC Columbus. We 
conducted this product comparison using information from the Automated Best 
Value System. 

The Automated Best Value System is an automated system that collects a vendor's 
past performance data and translates it into a numeric score. The contracting 
officer then uses the scores as an additional evaluation filctor when making best 
value contract award decisions. 

The Automated Best Value System assigns a score for performance in each 
Federal supply class and for performance in all Federal supply classes at DSC 
Richmond and Columbus (center score). A contractor has a score for each Federal 
supply class that they manufacture, but will have only one center score, which is an 
average ofthe contractor's Federal supply class scores. The Automated Best 
Value System scores range from 0 to a perfect score of 100 points, 50 points for 
quality and 50 points for delivery timeliness. 

By comparing the DSC Richmond FPI delivery scores with the overall vendors' 
scores for Federal supply classes, we concluded that FPI has a lower delivery score 
than the collective score for all vendors. For the 15 Federal supply classes, the 
average delivery score for FPI is 51 percent, while the average center's overall 
vendors' score is 70 percent for all Federal supply classes. For DSC Columbus, 
our comparison showed that FPI had a higher on time delivery score than the 
collective score for all vendors. For the 7 Federal supply classes, the average 
delivery score for FPI is 76 percent compared to the center's overall vendors score 
of69 percent for all Federal supply classes. Contractors with high ratings 
represent a lower performance risk. 

DSC Richmond and Columbus use the Automated Best Value System to record 
FPI past performance scores for the Federal supply classes. However, contracting 
officials do not use the past performance information to award contracts to 
FPI because ofits mandatory source status. FAR 42.15 "Contractor Performance" 
exempts agencies on evaluating past performance for contracts awarded to FPI. 
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The Automated Best Value System scores are available for FPI to review, 
however, FPI has not used the data as a customer satisfaction indicator. The 
Automated Best Value System relies on vendors to ensure data integrity in the 
system by reviewing the scores and challenging the data ifthey believe the scores 
are incorrect. 

Question 3. Does the Department have appropriate procedures in place to 
determine whether FPI supplies and services are of appropriate "quality, 
character and suitability" and are purchased at "not to exceed current 
market prices," as required by law? 

We found that the DLA does have appropriate procedureS to detennine ifFPI 
supplies and services are ofappropriate quality, character, and suitability. The 
DLA does not have appropriate procedures for ensuring that its purchases from 
FPI are at "not to exceed current market prices." 

The Defense Contract Management Command quality assurance representatives 
perform source inspections at the FPI prison facilities to identify quality problems 
before FPI supplies are shipped to DoD customers. 

Ifthe customer receives defective items, DLA has a PQDR program that allows 
customers to report deficiencies and receive consideration (repair, replacement or 
credit) for defective items. The PQDR program includes a system for 
accumulating supply quality deficiency data. With this system, the DLA can 
provide for the initial reporting, cause correction, and status accounting of 
individual supply quality deficiencies and identify problems, trends, and recurring 
deficiencies. 

Generally, the contracts reviewed were for supplies manufactured to Government 
specifications. We found that FPI supplies manufactured for DLA are of 
appropriate character and suitability because FPI follows the specifications 
provided by the DoD. 

The need for additional procedures to ensure that the Department's purchases 
from FPI are at not to exceed the current market prices is discussed in the report's 
Finding B. Besides discussing the need for additional procedures in this finding, 
we also make recommendations concerning what the Department should do to 
ensure that its purchases are made at not to exceed current market prices. 

Question 4. Does the Department have appropriate procedures in place to 
ensure that contracting officials seek waiver of the requirement to purchase 
supplies and services from FPI in cases where those supplies and services are 
overpriced or otherwise unsuitable? As a part of this review, it would be 
extremely helpful ifyou would collect basic information on the total number 
and dollar value of DoD purchases from FPI; the number and dollar value of 
purchases for which waiven should have been sought, based on applicable 
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standards; the number and doDar value or purchases for which waiven were, 
in fact, sought; and the number and dollar value of purchases for which 
waiven were granted? 

Waiver Procedures. Except for DLA, DoD does not have Department wide 
guidance that provides procedures for submitting waivers to FPI and appealing 
waiver denials. The Defense Logistics Agency Directive, 41OS .1, subpart 8. 6, 
"Acquisition From Federal Prison Industries, Inc.," provides minimum guidance on 
waiver process procedures with FPI. DLA supply centers have supplemented 
DLAD 41OS. I guidance on waiver processes in which each center's Small 
Business Office is the focal point for FPI disputes and issues. DLA centers can 
request waivers from FPI via mail, e-mail, facsimile, telephone, and internet. 
Waivers are primarily due to: 

• FPI material delivery time; 

• FPI technical specifications and requirements; 

• lower quoted prices from commercial sector vendors; 

• FPI production limitations; and 

• general waivers on electrical, metal, clothing and textile supplies. 

DoD Waiver Data. DoD does not have a Department-wide waiver database. 
DLA centers do not maintain extensive data on the number ofwaivers requested, 
approved, and denied and the associated waiver dollar value. DSC Philadelphia's 
Small Business Counseling Office maintains the most extensive waiver database for 
a DLA center. The database includes the number and supply type (clothing, 
textiles, furniture, medical apparel) ofwaivers approved by FPI for the center. 
DSC Richmond and DSC Columbus do not maintain a waiver database but they do 
have file copies ofthe waiver requests but not the disposition ofthe waiver 
request. 

FPI Waiver Data. Because DoD has no Department-wide waiver data, we 
requested that FPI Headquarters provide waiver data for DoD for FY 1997. In 
January 1998, the FPI Customer Service Center in Lexington, Kentucky, provided 
~DoD waiver data. The data shows that FPI granted $191 million waivers 
and derued $39 million waiver requests for DoD. The data represented the 
Military Departments (Anny, Navy/Marine Corps, and Air Force) and "DoD 
Other" (DoD agencies, including DLA). 
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FY 1997 FPI Denied Waiwrs 

($39.2 million) 

FY 1997 FPI ApproY&d Waivers 

($191.1 million) 

I OtherOoD 
Agencies

I AirForce 

ffi] ~~/Marine 

111 Army 

F1gure C-2. The DoD waiver data is shown by these graphs. 

Purchase Information. We did not acquire total DoD purchases ofFPI supplies 
because DoD does not maintain annual purchase data. There is procurement data 
on the DD350, "Individual Contracting Action Report;" however, this does not 
include contracts valued at less than $25,000. In additions, we do not have 
Department wide information for the FPI waiver data related questions. 
Specifically, we cannot address the number and dollar value ofpurchases in which 
waivers should have been submitted based on FAR 8.6 guidance for customer 
disputes related to price, quality, character, or suitability ofFPI supplies; and the 
number and dollar value ofpurchases in which waivers were submitted and 
approved by FPI. For FY 1996 and 1997, we relied on FPI waiver data for 
approved and also denied Department waiver requests. 

Comparison of DLA and FPI Waiver Data. Based on our review, we have 
concluded that the FY 1997 FPI waiver data for "DoD Other" (which includes 
DLA} is understated. We compared data from DLA centers at Richmond and 
Philadelphia with FPI data from the Customer Service Center in Lexington, 
Kentucky. The DSC Philadelphia waiver data listed 27 FPI approved waivers; 
however, the FPI data listed only 10 approved waivers for Philadelphia. The DSC 
Richmond had 130 waiver approvals for electronic supplies; however, the FPI data 
had no waivers listed for Richmond. We discussed our waiver data base 
comparison with FPI headquarters officials. They agreed that the FPI waiver data 
is understated due to data inputting between commodity groups at FPI 
headquarters and Lexington. 

Methodology on Reviewing Waiver Procedures and Data. We reviewed DoD 
Directives and Instructions relating to FPI. We interviewed officials from the 
Office ofthe Secretary ofDefense, Small and Disadvantaged Business Utiliution. 
We obtained and reviewed DLA guidance, and we interviewed personnel from the 
material management office at DLA We also interviewed DLA center officials 
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from the Small Business and procurement offices. We reviewed waiver 
documentation at DLA centers, to include contract file~ waiver data, and DSC 
Philadelphia waiver database. 

We interviewed the FPI Ombudsman to discuss the da~ process for denied 
waivers. We obtained FPI waiver guidance, waiver and waiver appeals 
information. We also interviewed the FPI Director ofSales, Marketing and 
Customer Service and officials from the Electronic Commodity Group. 
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u. s. Depal'tmm& el Justice 

Offico of I.cpl Coumel 

......... O.C llllUO 


Sept.-ber 13, 1993 

MBMORAllDllM FOR ltATBLBBN M, HAWE 
Di.rector, Federal Bureau of PrisODS 


Cclmmie•icmer, Federal Prison XDduetri•• 


Re: Appl.icatiOD of the Federal. AcquieitiOD Regul.ati.ODS 

t:.A fmSUreM!!t frc;g Federal Pri1on Xpdµagrie1 


Thi.a 111i8810randua rupcmda to tbe requ.eet of the Bureau of 
Priaoma for our opinion on vbatber certaiD federal procurement
statute• and provi.aimw of the Federal AcqW.aition Reg\Uat.iOD
(FAR.) -wJ.y to Federai l'ri90D :Indwltri-, IDc:. (FPI),
Specifical.l.y, w. have been a8k9d: (1) wbether FPJ: baa the 
ultimate authority, aubject to FP:t'• authorising legJ.al&tiOD, to 
decide the price at vbich to aell it• gooda to fecleral. ~t 
c:uat~: (2) vbether PPI muat aubldt certified coat and pri.ci.Dg 
data co federal. agenciea puz11Ua11t to 10 u.s.c. I 2306& a.ad PAR 
15.8; and (3) whether PP:I may ••timate the current market price
of it• goods .by reference to the price of the ..- or aimil.ar 
goods more tha.D one year iD the past. 

We coaclude tbat tbe provieions of tbe FAR goveruiDg tbe 
aw.iaaioa of certified coat or pricing illfonatioa, tbe 
cal.cul.ation of a •reaaoua!>l.e price• other tb&D market price, aDd 
tbe general. PM procedurea for ruo1vi.Dg pricing cllaputu do not 
appl.y to PPI. 1fe aleo conclude that tbe reqW.~t• of 10 
u.s.c. I 2306a do not app1y to PPI. we expxeee no opinioa on 
FPI'• iadividual cal.cu..latioaa of tbe cuxreut.•.arket price of it• 
good.a .by reference to the actual. price of the .ame or aiail.ar 
good.a iD the past. We ccmcl.llde, bowever, that FPI may u- any
method tbat rel.J.ably ••Ci.mate& current market pric.., 8Ubject to 
dispute .by potezatial eu&tomera prior to PL1Xcba9• and axtlitration 
under 18 u.s.c. I 4124Cb). 

I. 

FPI, alao referred to as UNJ:COR, is a ael.f·eupporting,
wholly owned· govermaent corporation.' FPI ope:i:at.ea pursuant to a 

I SU 31 u.s.c. I 9101 (3). 
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atatutory manda~e to •provide empl.oyment for the greatest number 
of those inmatu in the United States penal and correctional. 
imltitutiOll8 who are eligibl.e to work •• ia reaaonabl.y 
poaaible. • • ·;.• 18 u.s.c. 5 4122 (b) CU. In ful.filling tbat 
llllUKiate, FPI'• authorizing •tatute require• that it diversify 
operatiOll8 ao •that DO •iDgl.e private imuatry aha11 be forced to 
bear an UDdue burden of competition frCm the products of the 
prison work-abopa, and to reduce to a m1n1•J111 campetitian with 
private industry Cir free labor.• ld· bA A1G I 4122 (b) (3) (FPI 
•shall diver•ify its product• ao tbat it• eale• are diatributed 
among it• indwltriea as broadly u poaaihle•). Tb8 atatute &lao 
requirea tbat PPI foc:w1 its open.tiod8 oo labor·intensive 
manufacturing. 5 4122 Cb) (2) • 

PPI makes a variety of product• using paid priaon labor. 
PPI gooda tbat are not ueed by the federal priaomt -Y be •old 
onl.y to •the department.a or agencies of the 'ODited Statu." 
S 4122 (a) • Although PPI 1.a prohibited frcm aell.in.g to the public
in competition witb private encerpriae, it baa been granted a 
preference in ..iu to the 'United Stat•. Federal department•. 
agenciu, and imltitutioD9 aaat •purc:haae (fran PPI, J at not to 
exceed the c:urr8Dt market pricu, 8UCb (FPIJ products .•. u 
...t their requir...uta aZld -Y be available.• I 4124 Ca). All 
dispute• about t.he price, quality, cbaracter, or auitability of 
PPI'• product• are expraaaly cc:maitted to an arbitration board. 
S 4124 (b) • The deciaion of the arbitratian board is •final aDd 
binding upon all parti.... 14. 

The mandatory preference granted PPI 18 an exception to the 
rul.e• that ncmaally govern the vay gooda are procured by the 
United States. Typical.ly, federa.l procurement ie governed by 
PAR, 48 C.P.R. II 1.000-51.205, a detail.cl aet of procedurea and 
foDIS promulgated pursuant to the Office of Federal P~t
Policy Act of 1974 (~t Act), 41 u.s.c. II 401-•24. The 
Procurement Act embodies a number of policy goals, including 
•prcmoting ful.l and open competitian; • . . prcmoting the 
development 	of simplified unifoz:m procurement proceHea; • • . 
(and) praaoting fair dea1inp aDd equitable relationahipa with 
the private aector.• •1 tJ.s.c. I 401. 

'1'be Office of Federal ~t Policy (OPPP) , created by 
the ~t Act, is Cb&rged with providµig overall direction 
of procurement policy and leading the developaent of procunmnt 
•yet- for the Bxecutive agencies. 41 u.s.c. I 405. Under the 
guidance of the OPPP Adndniatrator, tw aeparate council•, 
repreaentative of defenae and civilian agenciu, respectively, 
maintain PD'• uniform •tandarda and procedures. 48 C.F.R. 
I 1.201. The Administrator of OPPP, however, retains autbority 
to prescribe govermnent·wide procurement policies through PlUt 
•with due regard for applicable laws aod tbe program activities 
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of the executive agencie•. 92 U u.s.c. S 405(a), (b). The OFPP 
Administrator, with the concurrence of the Director of the Office 
of Management and Budget, ..y ruc:illd any govenment-wide
regulation or "any rule or regulation of an executive agency
rel.ating to procuramit that the Administrator detendnes is 
inconsiatent with the policiu of the Procurement Act or the PAR. 

of Defeaae iseued an audit report entit1ed 

41 u.s.c. I 405(f). • 

II. 

Oil October 11. 1991, the Imlpeetor General of"the Deparcment 
(IDspector Genual) 

•DoD ~t fraa Pederal Prison Indu8tri... • Report •o. 
92-005 (Audit: a.port). '1'be Imlpect:or GeDeral exa•1ned a number 
of ~t contracts pursuant to which the Departmmat of 
Defen8e (Dor» purchased electftmic and electrica1 cable frcm FPI 
between 19H &Dd 1990. '1'be Audit a.port concluded that DoD did 
not cmrply with the PM iD avazding the audited contracts to PPI 
and that, - a ccmaequence, DoD .,.. overc:haxged OD a llUbllt:&Dtial 
number of t:be umpled contracu. 

In particular. the Audit Report fowid that the PAR was 
violated when DoD failed to obtain, and FPI failed to provide,
certified coat and priciDg data for the cable produce. sold. 
Purll\l&Dt to PlUl 15.802, 10 u.s.c. I 2306a, and 41 U.S.C. 
I 254(d), Bxacutive ageuciu genera1ly must require a contractor 
to sumit: and certify cost or pricing data.> bA AlG '8 c. F .R. 
II 15.804-2, 15.804-4. '1'be ccmtractor'• cost and pricing data i8 
used by the procuri.Dg agency to negotiate a •reasonable price•
for the good8 to be purchaaed. 48 C.F.R. H 15.802 Cb) (1): 
15.804-1(&). ~though the conc91>t of •rea•ona.ble price• is 
flexible, 48 C.P.R. I 15.805, the ZDapector General, with support 
in tbe regulaticms. iDterprecs the teDl to mean a price
reflecting allowable cost• of production plua a rea.aonable 
profit • .&.a 48 C.P.R. II 15.805-3, 31.201 (reasonable cost), 

2 The Procurement Act defines the tena •executive agency• to 
include •a wbolly owned Gove:mment corporation fully subject to 
tbe proviaions of chapter 91 of title 31.• 41 u.s.c. 
I 403 (1) (D) • Becawse FPI is •a wholly ovae4 Goverument 
corporation• subject to the provi•ion of ~pter 91 of title 31, 
an 31 u.s.c. II 9101-9106, 9109, it is an •executive agency- for 
purpoeu of the Procurmnent Act. 

, There are ..,,.rai cxcepticma to the requirement to INbait 
certified pricing data. OAe exception is when the price of the 
good9 to lie pu:cbaaed i• •Ht ~ law or regulation.• 48 C.P.R. 
5 15.804-3 (a) (3). Si.Dee .. CODClud• that PU 15.8 i• not 
applicable to pZ"OCUrmllltDt contracts with PPI, .,. do not address 
the qu..tioa of wbetber FPI 's pric- are •et by law or regulation
within tbe meaning of FAR. 15.8 • 
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15. 9 (profit) • ..Both tbe FAR and tbe relewnt ac:qui.sitioa rel.ated. 
statute• require· the inclusion of clauses in the f.iDal negotiated. 
procurement contract that p%0V'ide for •reduction of tbe contn.ct 
price by aziy •ignificant amount• tb&t web price was incr...ed. 
because of aubaiuiou of • • • defective cost or pricing data. • 
48 C.P.R. II 15.802(a), 15.804-8, 52.215·22, 52.215-24. 

The Audit Report al•o found fault with PPJ:'• internal 
accounting procedure• punuant to whicb certified. cost and 
pricing data 1Mn developed. :Ill particular. the Audit Report 
concluded tb&t PPI ued •rrODeOU9 e1111>irical data iri ..timating 
it. C09t8, aDd did not ccmipl.y with tlMt requi~t• for 
estimating ll}'llt- ••t out iA l'All 15.811. 'l'he Audit R9PQZ't also 
cancluded tb&t PPJ:'• C08t accmmlaticm procedures were.inadequate
in that they fail.eel to segregate cost• on eacb contract aad 
failed to di8tiDguish direct and indirect coeu properly. Ill 48 
C.F.R. I 31.201. Finally, Appendix I of the Report criticised 
PPI'• methoc:l of eatblati.ng the ~ket price of it• gooda. It 
attacked the age of the databa9e, iU validity even when. current. 
aDd PPI'• -thod of adjuatiAg the data by simply applying an 
aanual inflation factor of four percent. 

PPI &Dawered generally by •tatiAg that, as a wholly-owned 
govenment corporation operatiAg iA a mpecial procurement · 
euvircmaent created by iu aueborising legialaticm, it is not 
subject to the PAR requiremenu relied on in the Audit Report
wben it is dealing with DoD. :It ia PPI'a poaitiOD tb&t FAR 8.6 
treats proc:uraaent fraa FPJ: specially, and that the noDlill 
regulationa applicable to the procurment from the private sector 
(tbe atandard teDlll) do not apply.• 

J:J:I. 

In detenai.ning whether the standard provisiou of the FAR 
govern purc:b&aea from PPI. we must interpret the relevant 
portions of the Procurement Act. the PAR, and PPI's authorizing 
legialaticm. For the reaaomi •et forth below, we believe that 

• 'l'be OPPP Achninbtrator, vboee acquisition regulations are 
the subject of thia opinion, aent a letter ui this Office stating 
that OPPP ha8 Dot •taJcen • pomitiOD OD the 8'eDeral applicability
of the proviaicma of the Federal Acquisition Regulation (PAR) to 
the acquisition of gooda and •ervicea fraa FPI.• Letter from 
Allan v. Bunan, Achniniatrator. Office of Federal Procur..ant 
Policy, to John c. Harri•ou, Deputy Assistant Attorney General, 
Office of Legal Counsel (Sept. 21. 1992). Nonetheless, tbe 
Achniniatrator stated that he did not believe that the submission 
of certified cost and pricing data by PPI •ia advisable frca a 
public policy standpoint• when current market pricing information 
is available on analogous products to those purchased frcm FPI • 
.Id. 
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the correct r~ng of the relevant •tatut.. and regulationa,
taken as a whole, 1• that PPI i• not covered by the PAR• a 
standard tez:.8, and inatead, PPI -t be treated specially under 
its authorizing legt.lation and PAR 8Ubpart 8. 6. 

XDitially, we note tbat Mitlaer the ~t Act nor the 
PAR •tat• tbat the at:anda%d pzori.aicm8 of tbe PAR apply to 
conc:ractiDS vic:h PPI. Imltead, boc:h tbe Procurement Act and the 
PAR contain 8troog 9Vidence to wggeac: tbat tbe ata.Ddard 
prori.aiOD8 of the PAR weze ~ intended to apply to PPI. Section 
405Ca> of Che Procurement Act statu that the PAR p0liciea abcNld 
be p:re8cribed (am, by implication, applied) •vitb due regard for 
app1icab1e laV8 and tbe prograa activic:i.. of tba executive 
agenciea•••• • 41 u.s.c. I 405Ca>. In ahart, the Procura.Dt 
Act itaelf directs that, wbere J>CMl•ihle, the PAR should not 
canflict vic:h 91Mtcialized pxocu~t la• app1icable to an 
Bxec:utive agency wch .. PPI. 'l"bWI, if the PAR .... 8il8Jlt 
reg&%diDg its application to PPI, tllere still wauld be rea.80D to 
ccmc1ud8 that the standard pxorisiau of Che PAR do not apply to 
PPI, bec:auae tbe scheme set up by PPI'• authorizizlg legislatioa
i• simply not comiiatent vic:h the application of the PAR 
proviaiOll8 governi.Dg routine procuremant from the private aector. 

'1'be PAR, however, i• not silent regarding its application to 
PPJ:. Tndeed, PAR subpart: 8., c:ontaiml special provisiou
relating to acquisition frcm PPJ:, including special proc:edure9 to 
resolve disputes regarding the price, quality, and cbancter of 
PPI products. 

Wic:h reapect to pricing, we agree wic:h the Impector GeDeral 
tbat PPJ:'a statutory ccmmand DOt to •exceed current ~ket 
prices• does not iD itaelf say whether the FAR may illllpoae 
additicmal. price limit•. But oc:her aspects of PPI •a authorizing
legislation, coupled with the apeci&l treacment of PPI in Che 
FAR, indicate tbat the PAR should not be cODatrued to interfere 
with PPI'• ope:ratiau purauant to ita authorisiDg legislation,
iDclud!JJg the setting of pric::u tbat do not exceed market prices. 
Subpart 8.6 of tbe PAR goveru •Acquisiticm Prem hderal Pri80D 
IDdwltri•, Inc.• '8 C.J'.R.. I 8.6. The8e provisioaa provide 
implicit and aplicit evidence that purc:baa.. frma PPI were not 
intended to be gOY9med by the at&Ddard PAR. ~9%1118. lloet 
directly, •ecticn 8. 602 provide• tbat: -.. 

AgeAci• aball purc:b&se reqW.r.cl .uppli- of the 
claa•.. listed in Che Schedule of Products made in 
Pederal Penal and correctional InstitutJ.aml • • • at 
prices Dot to exceed curreDt -rket pr:icea, usina the 
prpc;edµrg pt t:hi1 llUbptrt. Cempbuis added>. 

Moreover, tbe procedures pre•cribed in the subpart strongly imply 
that an PPI price not exceeding the market price may be accepted
without regard to the PAR'• standard tenna: 

• 5 • 
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When the captracting officer believu tbat the PPI 
price CXsccd" tbo •rkct. prise, tbe matter may be 
referred to tbe cogzliauit product divi.aioos identified 
in (PPI'•"ProductJ Schedule or to the PPI waahington 
office for resolution. 

48 C.F.R. I 8.604(C) (empba•i• added).· 'l'bis language, which does 
not ccmpel action, cmly iDitiata further negotiat:ion with 
respect to price vtum the nI price exc:eeda the market price. 
Tbe Cbra8hold iaaue ia vbetber FPI' • price exceed8 the market 
price, not vhetber it exceed9 •cme iDdepeDdent foniaia of 
allowable coau p1ws ~it.' 

A further example of FPI'• •pecial atatwa within tbe FAR 
framework liu in tbe fact tbat, because DoD maat ...t ita needs 
for good9 available f~ nI through PPI (at pricu •not to 
exceed current maxket pricea•), DoD lac:ka ita moat baaic remedy 
under the FAR when it deals witb PPI. If a private •ector entitychoo•.. not to campl.y with tlle na, the federal govenment 
11ozmally -Y not bly ~ tbat encity. ID contrast, Dot> lac:U 
the necuai:y contxact.izlg freedaa to mJce FPI accept the FAR' a 
cOD11traints. Bothi.Dg iD FPI •a cbarter, nor iD the FAR, su99esu 
that governmental BDtitiu •Y ignore the mandatory priority 
simply becaue l'PJ.: will not accede to all requested contact 
tuma during u.goti&ticm. Coaaeque11tly, if FPJ: refulles to 
provide certified pricing data or refUllea to reduce its price to 
what the DoD ccmaiden a •reaacmable price,• DoD •till amat &bide 
by tbe llllUlda.tory priority mxl buy available goods frCllll FPI. 

Finally, the pertiDent atatutory and regulatory framework 
treats PPI traaaactiODB separately frclll those vitb private ..ctor 
entitiu vitb reapect to diapute resolution. Subpart 33.2 of the 
PAR nta out regul.atioas goveJ:Ding •Dispute• and Appeals• in 
accordaDce with the CoDtract Diaputu Act of 1978 (Dieputu Act) , 
41 u.s.c. H 601-613. Both tbe Diaputu Act and tbe associated 
PH xegul.atiom1 pl.ace initial jurisdiction to raiolve disputes 
relating to a goverDMllt COlltract with tba Contracting Officer, 
with appeal to a Boazd of Ccmtn.ct Appeal8. and eventual review 
iD the United Stat.. Claim Court. SH 41 u:s.c. fl 605, 606, 
609; 48 C.P.Jl. I 33.210. In contrast, FPJ.:'• aut.borizi.Dg 
legialation expressly c:cmaita all disputu - to the •price,
quality, character or .uitability• o~ PPX F.QC!ucta to a 91>8Ci&l 
arbitration board, and makes the fiDdinga of that board •biDding 

~ Moreover, the PAR expressly •tatea that clearances to buy 
frCllll a •ource other tban PPI normal.ly will not be granted solely 
because gooda are available elsewhere at a lower coat. 48 c.F.R. 
5 8.60S(b). 
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upon all parti•.. • 18 u.s.c. I 4124 (b) .• ID recognition of thi• 
law, 9W>part 8. 6 ·of the PU contaiu proviaiOD8 that expr•••ly 
pre..rve FPI'• dimpute n•olution procedure. 48 C.F.R.. 
S 8.60S(c) (•Di•putea rega.%ding' price, quality, character, or 
•uita]:)ility of produce. produced by PPI are •ubject to 

arbitration aa .pecified in 18 u.s.c. 4124 1 ). 


OYerall, the etatutozy and regulatoq •tructure of tbe PU 
and the FPI utal)lieh •eparar.e procuremeut regimu for tvo 
decidedly different procurement prognam. "l'be bulk of federal 
procuramnt, accampli8bed in the free market by contract• with 
entitiea in the private Hctor, 19 subject to tbe general tezm 
of the PU. With •uch contracts, the l'U prcmotu the many goal• 
of the Procurement Act .uch - Ullifomity, fair price 
campetition, procurement at the lowe8t reucmable coat, Uld the 
elimiDation of fraud, waste, aDd al:N8e.' A -11 portion of 
federal procurement i• through RI, a government corporation, 
with a •tatutory preference requiring federal entiti•• to buy 
product• fro111 PH to tbe extent that FPI bu thm available. 
With FPI contracu, the l'U defen to tbe public policy goal• of 
l'PI--providing work Uld training for inmatu in our federal 
pri•OD8. Accordingly, given the •eparate, diatinct nature of the 

• -n.e di9pute molution proce8• imposed by the Di9plt• Act 
and tbe PU•• •taadard tezma i8 not only incOD11i9tent with FPI' • 
cb&J:ter, but lligbt not apply to l'PI on it• OWD tums. "l'be 
Di8PUt- Act i• written to deal with claim between tbe 
•govermauit• and a •contractor.• a. 41 u.s.c. I 605(•). "l'be 
Act define8 •cantractor• u •a psrey to a Gcwermaent contract 
other t.baD the GaverllmeDt.. I Hl (4) . l'PI is wholly owned by 
~he 9avermDeDt, RD by govezmDent officials, and Congru• ba• 
cbaracterized .aiu by PPI u •intergaverumea.tal transfers.• 
S 4l.26(d). It eeeme likely, tberefore, that l'PI would bave to be 
treated aa the •Govexmaent • for purpose• of the Disputes Act. 
Tbua, tbe Diaputee Act provi8iOD8 designed to ruolve 
diaagr...at• between the goveXWDt &Dd private ccmtracton 
would not apply to contracc. between government agencie• and l'PI. 
Similarly, at l ...t one court ha8 beld tbat the Di8putu Act doe• 
not apply to contract• where the gove%Dlll8Dt baa contracted to 
prpyid• goodm aDd aervicu, rather than to wy tb9a. an ~ 
v. pPJtcd, Statc1, ? Cl. Ct. 770, ~. 790.P.2d 91 (1985) 
(contract for delivery of third clas• mail With the Pomtal 
Service) • Contract• between FPI and other government entities 
might be characterized as contracts primarily for the gaven:111181lt 
to provide goodm mad, therefore, exempted frcm the Act. 

7 Many of the PU'• pol.icy goal• •imply do not apply to 
purcba9ea frcm l'PI, which 18 a further iDdication that I'll does 
not •ubject l'PI to it• stamlard tezm. For example. the FAR's 
goal of iDcrea11ing ccmpetition cannot be prcmoted if goods lllU8t 
be bought frcm l'PI. 

• ? • 
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PPI Uld the FAR programs. and tbe lmlgu&ge Of the pertinent parts 
of the Procur..ut Act, the FAR, and the FPI authorizing 
legislation, we concl.ude that the general telC1118 of the FAR do not 
apply to FPI. · 

IV. 

With the catral iaaue decided, ve now address several 
apecific ~ta the Inapector General ha8 raitled againat FPI • s 
po9ition in thitl dUpute. Pint, the Inspector General argues 
tbat if DoD p&Yll a ~ket price wbich i• higber thai:a a price 
baaed on c09t of production am naaaaable profit, ~ DaD would 
be llUhsidi&iD!J PPI. ID thi• regud, the Iupector General 
appears to be arguillg that PPI abould be limited to making a 
fixed profit on eacb it- it •ell• baaed on the coat of it• 
production, aDd tbat any profit above thia level unreasonably 
reduces the budget of the DoD. 

A8 a factual -tter, FPI points out _.. of the probl.. in 
waing the FAR fomull1e to utimate it• true cmta of production, 
•8P8Cially pven PPI'• unique atatutory abligationa. Letter from 
J. Michael. QQilllan, Director, Bureau of Prl.80IUI, to Timothy B. 
Flanigan, ActiD!J Assistant Attorney General, Office of Legal 
COWU1el (Nov. 5, 1991). Por example, the Zzwpector General 
defined PPI's lal)or cmt aa $.23 to $1.15 per !lour. Although FPI 
b&a acceu to low coat lal:lor l»ecauae it elllpl.'0)'9 priaoaen, 1.t 
alao accepta a variety of special burdella, •ecurity coata, and 
reatricti.ona becauae of the nature of it• buaineas. By atatute, 
FPI alao ia rutricted ill the typea of products it -y produce 
and .ven bow 111U.ch of a given product it -Y produce. 18 u.s.c. 
S 4122 lb) (2) - (4). • Perbaps for Cheee reat1cms, both the FAR and 
PPI'• charter linlc PPI prices to market prices, eatablisbed by 
competition, thereby obviating the need for a calculation of 
FPI's true coats of production. 

In any event, tbe existence or non-existence of a •subsidy• 
i• a policy guution that doe• DOC affect the legal iaaue of what 
price FPI i• authorised to charge and what price DoD muse pay 
when it purcbaaea frcm FPI. PPI'• •tatute providu tbat it -Y 
charge up to the market price regazdl... of it• coat• of 
production or ita potencial profit.• 18 u.s:.c:. I 4142(a). 
Moreover, it i• ccmaiatent with coagru•iOUtl incent for FPI to 
run a profit, and there i• no limit: on it• profit. on any 

1 Under its charter, FPI muat specialize in labor intenaive 
industry, auat diversify •as broadly u possible,• and must 
•avoid capturing more than a reat1oaable abare of the market. • 
11:1. 

' Thia is al•o consistent with PAR subpart 8. 6. which does 
not require cost-based price estimation. 
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indivi.dual product aa l.oag u FP::C •a price• do not exceed market 
prices. By statute. FPI is self-supporting and relies on its 
profita to expaad and to otherwise achieve its statutory goal of 
providing empl'Oyment and training to tbe •greateat number of 
tboee inmat- ••• u is reaaoaably possible.• I -&122 (b) (1). 
Congresa al.so provided tbat any money under t.be cantrol of FPI 
that ia not upended by tbe corporat:icm to achieve it• employment 
rel.ated atatutory Obligationa are to be depoeit:ed and r-.i.Jl io 
tbe Treasury of the united Statu. I 4126. In thi• way.
CODgrea• ensured Chat any FPI •profit• would ~ to the 
benefit: of tbe United Statea and to the prisoner• iatber tban to 
private sector entities. 

Next, the Ioapector General DOt.H that PPI baa a long­
standing practice of negociating coatract: prica baaed on coat. 
Tbe :IDapector General also mai11t&ina tbat PPI uu coat data. 
alOJ19 with market price illfcmaation for aimil.ar products, when 
information OD current market price• of a particular. good is 
uuava:ilable. Letter fraa De%9k J. Vuader Schaaf, Deputy 
IDapector General., Departmellt of DefeD11e, to Timothy B. Fl.anigao, 
Acting A8•1atant Attcmaey General, Office of Legal Counael (Nov. 
20, 1991). "ftJe Ccmmisaioner of PPI agr... that FPI ia willing to 
negotiate price•, alt.hough be does not aay whether such 
oegotiatiomi a.re ba8ed OD C09t. Letter frcm J. Michael Quilll.an. 
Director, auzwau of PriaOD8, to Tiaothy E. Fl.anigao, Acting 
Allaiatant Attoxney Gen9ral., Office of Legal Cauzulel (Rov. s. 
1991) • Revertbeleaa. the fact that PP::C apparently baa and 
continues to negotiate pricea and may conaider the cost of its 
production haa no bearing on wbetber, aa a matter of law. it 
retaiua ultimate statutory authority to set its own prices, 
subject to arbitration.• 

FiDal.ly, the Inspector General argues that, even if 18 
u.s.c. S 4124(b) is the Olll.y remedy for exceaaive PP::C prices, 
custcmera must have certified cost or pricing data under FAR 15.8 
or they will be unable to detect unfair pricea. Thia argument 
assumes, however. that PPI'• pric:ea -t be baaed on cost aDd 
that FU 15.8 applies to FPI. JW disew1aed aboYe, neither 
usumptioa is correct. Although coat data •Y bave aa1111 role in 
price 11egotiationa, they do not bind PPI to use a coat-plus­
profit ayatem to set pricea. ·Moreover, tbeze is no dispute that 
FPI continue• to provide uncertified cost apd priciDg data to 
potential custamere. PP::C cuatcmera ~ill free t_o challenge FPI 

»Although PPI enjoy• a mandat:ory priority, that does oot 
eliminate all roam for negotiation. PP::C •Y well viah to 
accomrnodate it• customers where poeaible to maintain good 
bu8i11eaa relations and a cooperative spirit. 

• 9 ­

http:FiDal.ly
http:Quilll.an
http:aimil.ar


Appendix D. Department of Justice Opinion 

44 


with their own or PPI'• figure• when they bave reason to believe 
PPI 's prices exC'eed tboae Ht by the market. 11 

v. 
'l'be fiDal queatian po9ed by PPI i• whether it may estimate 

the market price of it• gooda by taldng the price of the aame or 
•imilar 9oodm tbat prevailed .,re tban ane year in the pa•t and 
adjusting that price for inflation. Given our concluaiona above, 
PPI'• question, in effect, reque•t• our opinion on whether a 
particul.ar foraila calculate• •current market price.• and whether 
chat tormiia waa employed correctly in particul.ar contracts. We 
decline to render an opinion on theae qu..tion.. 

Neither FPI'• au~ising legi•lation, nor PAR 8Ubpart '·' 
givea any 9P8Cific guidance oa how •current market pricea• a19t 
be determined. Moreover, tbe only relevant AJ:bitration Board 
decision of whicb we are aware gives no affinm.tive direction on 
thi.a iaaue. That deciaion atate• that •coat of production iB not 
current market price,• nor is market price uecea.arily the lowest 
of caapetitive bida receiv8d, since the bid -y bave resulted 
from error, mi•UDdentandi.Dg of the specificationa, or distress. 
Excerpt of Pindinga of Boan of Arbitratian··Priaon Industries, 
Objectiaa to 1lar Department to Price of Brocas, Feb. 7, 1931. 
But the Boaxd opiniOD givea DO affinative direction. ~. 48 
C.P.R. I 15.805·2 (recognid.ng a variety of methode for 
-ti.mating a •reasonable price•). 

We believe the tena •cw:rent market price• should be 
understood to convey ita ccmaon econcnic meaning, which reflects 
the dynamic of supply and d8lalld in a campetitive market.u We 

" :In its sumi••ion to this Office, FPI state• that: 

PPI doe8 not cliapute that the DoD ba8 authority to 
audit ita cost eatimation and accumulation system.
Bowever, u with pricing policy, PPI does not believe 
that the PAR policiu and proceduru for sublliHion of 
coat data are neceuarily controlling [iDcl.uding a 
provision for interest and penalty payment•] : however, 
PPJ: ackDovledgea tbat the DoD IG baa identified 
probl81118 that are •ignificant in its coat accumulation 
system and PPI ia ccmmitted to rectifying theae 
problems . . . with aaaiatance (frca Doi>) • 

14. at 3·4 (footnote omitted>. 

n a.& generally Milton N. Shapiro, loyndatigns of the 
Market-Price Svstem 1'79·233 (1915): ldwin Mansfield, 
Microec;gnanics; Theory an4 Appligtions (ld ed. 1979): Wayne c. 
CUrtia, Microecgnqnic Cgnccpt.s for As:torpcys; A reference Guide 
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be8itate, ~r, to 9&Y what metbGdologie• may or -Y not be 
u•ed to detexmin'e the market price of certain gooda at a certain 
time. Sev.ral approache• may be appropriate including, at times, 
a co•t·plua-profit approach. 

Simi~ly, we decline to caament on the Audit Report'• 
criticism of the acc:uracy of PPI'• underlying price data.P If 
market price ia to be utimated by adjusting a prior price, 
certainly that prior price lllWlt be valid and accurate and the 
adjwstment mu9t be arithmetically aound. But theae challengH 
raiaed by the ZDapector General to the validity aad accuracy of 
PPI •a data and calculationa appear to be largely empirical rather 
than legal. 

Queatioaa about the accuracy and validity of baae prices, 
like the iaaue of wbat Mthoda are suitable for calculating 
market prices, are probably beat resolved in future contract 
negotiatiODS by discuasiona between the parties or, if necea..ry, 
by re•ort to the Arbitration Board. 

VI. 

In ~, ve detez:mine tbat the provi810D8 of the FAit 
governing the •u!:mi•ion of certified coat or pricing 
infoniaticm, the calculation of a •reasonable price• other tban 
market price, and the general PAR procedures for resolving 
pricing cli•putes do not apply to PPI. We also conclude that the 
requirements of 10 u.s.c. S 2306& do not apply to PPI. We 
expreH no opiDion on PPI' • individual calculations of the 
current market price of its goods by reference to the actual 
price of the same or aimilar goods in the past. We conclude, 
however, that FPI may uae any met.bod that reliably estimate• 
current market prices, aubject to dispute by potential cuetamers 
prior to purchase and arbitration under 18 u.s.c. S 4124(b). 

·.(1984). 

13 Appendix :t at '3-45. Tbe body of the XD9pector General's 
Audit Report doea not discuss PPI'• market price calculationa, 
probably because the report concluded that PPI • • prices were 
governed by the PAR'• provieiona for determining a •r...anable 
price. • Tbe factual accuracy of PPI • e recordll of prior non- FPI 
market pricee, and tbe validity of it• adjustment fonaila on the 
audited contracts, were apparently only reviewed in reepon11e to 
FPI'• cmmienta on a draft of the Audit Report. 
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Please let .~ know if we may be of further •••istance. 

Wal.ter Del. i.Dger

ActiAg Allsiatant Attorney General 


. OUice of Legal eoun.el 


cc: 	 Honorable Derek J. Vander Schaaf 
Deputy Inapector General 
Department of Defense 

Honorable Allan v. Buxman 

Administrator 

Office of Federal Procurement Policy 




Appendix E. FAR Guidance for Commercial 
Contracts 

While not applicable to purchases from FPI [see Finding A], FAR 15.402, 

"Pricing policy," provides guidance and an order ofpreference for contracting 

officers in determining the type ofinfonnation required when negotiating prices for 

supplies and services. 


Contracting officers shall ­

(a) Purchase supplies and senrices from respoDS11>le sources at fair 
and reasonable prices. In establishing the reasonableness of the 
offered prices, the contracting officer shall not obtain more 
information than is necessary. To the extent that cost or pricing data 
are not required by 15.403-4, the contracting officer shall generally 
use the following order of preference in determining the 1}'J>e of 
information required: 

(1) No additional information from the oft'eror, if the 
price is based on adequate price competition, except as provided by 
15.403-3(b). 

(2) Information other than cost or pricing data: 

(i) Information related to prices (e.g., 
established catalog or market prices or previous contract prices), 
relying first on information available within the Government; second. 
on information obtained from sources other than the offeror; and, if 
necessmy, on information obtained from the offeror. When obtaining 
information from the offeror is necessmy, unless an exception under 
15.403-l(bXl) or (2) applies, such information submitted by the 
offeror shall include. at a minimum, appropriate information on the 
prices at which the same or similar items have been sold previously, 
adequate for evaluating the reasonableness of the price. 

(ii) Cost information, that does not meet the 
definition ofcost or pricing data at 15.401. 

(3) Cost or pricing data. The contracting officer should 
use every means available to ascertain whether a fair and reasonable 
price can be determined before requesting cost or pricing data. 
Contracting oflicers shall not require UDJY'OW18rily the submission of 
cost or pricing data, because it leads to incieased proposal preparation 
costs, generally extends acquisition lead time, and consumes 
additional contractor and Government resources. 

(b) Price each contract separately and in~tly and not­

(1) Use proposed price reductions under other contracts 
as an evaluation factor, or 
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(2) Consider losses or profits realized or anticipated 
under other contracts. 

(c) Not include in a contract price any amount for a specified 
contingency to the extent that the contract provides for a price 
adjustment based upon the occurreoce ofthat contingency. 

FAR 15.404-1, "Proposal analysis techniques," provides guidance for contracting 
officers reviewing contractor proposals. 

(a) General. The objective of proposal analysis is to ensure that the 
final agreed-to price is fair and reasonable. 

(1) The contracting officer is respoDSl"ble for evaluating the 
reasonableness of the offered prices. The analytical techniques and 
procedwes descn"bed in this subsection may be used, singly or in 
combination with others. to ensure that the :final price is fair and 
reasonable. The complexity and circumstances of each acquisition 
should determine the level ofdetail of the analysis required. 

(2) Price analysis shall be used when cost or pricing data are not 
required (see paragraph (b) ofthis subsection and lS.404-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of 
individual cost elements when cost or pricing data are required. Price 
analysis should be used to verify that the overall price offered is fair 
and reasonable. 

(4) Cost analysis may be used to evaluate information other than 
cost or pricing data to determine cost reasonableness or cost realism. 

(S) The conttacting officer may request the advice and auistance 
ofother experts to ensure that an appropriate analysis is performed. 

FAR 15.404-l(b), "Price analysis," defines price analysis as the process of 
examining and evaluating a proposed price without evaluating its separate cost 
elements and proposed profit. The Government may use various price analysis 
techniques and procedures to ensure a fair and reasonable price, given the 
circumstances surrounding the acquisition. Examples ofsuch techniques include, 
but are not limited to the following: 

(i) Comparison of proposed prices received in response to the 
solicitation. 

(ii) Comparison ofpreviously proposed prices and contract prices with 
ament proposed prices for the same or similar end items. if both the 
validity of the comparison and the reasonableness of the previous 
price(s) can be established. 
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(iii) Use of parametric estimating methods/application of rough 
yardsticks (such as dollars per pound or per horsepower, or other 
units) to highlight significant inconsistencies that warrant additional 
pricing inquily. 

(iv) Comparison with competitive published price lists, published 
market prices of commodities. similar indexes, and discount or rebate 
arrangements. 

(v) Comparison ofproposed prices with independent Government cost 
estimates. 

(vi) Comparison of proposed prices with prices obtained through 
marlret research for the same or similar items. 



Appendix F. Comparison of FPI and 
Commercial Vendor Unit Prices 

•Higher FPI Price 
BSame FPI Price 
•Lower FPI Price 

100% 

IO% 

80% 

70% 

.. 
i 

80%l 
fiO% 

.al. 

30% 

20%i 

10% 

°"' Supply c.nw. Phllmelphla Richmond 
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Appendix G. Item Description of Product Quality 

Deficiency Reports 


Number 
ofPQDRs 

Number 
ofItems 

Item 
Description 

Total 

Replacement 


Cost 


2 2 Bath Towel $5.34 

3 4 Man's Utility Shirt 42.32 

14 17 Man's Utility Trousers 127.16 

105 105 Man's Utility Shirt; Flame Retardant 1,136.98 

36 48 Man's Shirt 428.12 

3 4 Woman's Shirt 45.64 

2 2 Woman's Utility Shirt 11.93 

4 7 Swimmers' Trunks 33.24 

3 4 Camouflage Pattern Coat 55.77 

66 17,220 General Purpose Trunks 94,292.661 

38 6,735 Athlete's T-shirt 28,536.73 

2 2 Water Canteen Cover 13.69 

18 35 Camouflage Trousers 660.66 

7 121 Electrical Items 1.696.30 
303 24,306 $127 ,086.542 

1 DLA responded to a working draft by saying that the problem with the general purpose 
trunks, physical fitness unifonns was caused by depot storage not a FPI manu&cturing 
error. 

2 We calculated the dollar value ofthe potential replacements by multiplying the estimated 
contract unit price times the number ofdefective items. This calculation does not include 
the total replacements received by Defense Supply Center Richmond. 
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Appendix H. Comparison of Delinquent FPI and 
Commercial Deliveries 

Analysis of Federal Prison Industries, Inc. Contracts1 

Contract Deliveries 

Item Contract 
IPr 
Item 

Number 
of 

Deliveries 
Number 

Delinquent DaysLate3 

Shirt 96DCA03 No 12 2 34 
Trunks 96DCA25 No 31 3 27 
Undershirt 96DCB62 Yes 11 6 266 
Jacket 96DCB71 No 13 2 2 
Trunks 96DCB85 No 18 8 145 
ECWCS4 

Trousers 96DEG07 Yes 15 9 305 
Shirt 96FCB20 No 10 10 1.977 
BDUl 
Trousers 97DCB10 Yes 17 2 50 
BDUS 
Coat 

97DCBI1 Yes 6 4 135 

Body 
Armor 97FEAOI Yes 12 9 338 
Jacket 98DCA04 No 3 1 31 

Total 148 56 3,310 

1 The methodology used to determine a delinquency is discussed in Appendix C, Question 
2. 

2 Industrial Preparedness Planning item that are required for mobilization. 
3 Days late represent the total number ofdays late for all delivery delinquencies. 

• Extended cold weather clothing system. 

' Battle dress uniform 
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Analysis or Commercial Contracts1 

Item Contract ll'Pltem2 

Contract Deliveries 

Number 
or 

Deliveries 
Number 

Delinquent 
Days 
Late3 

Undershirt 9601025 Yes 12 8 199 
Jacket 97C1018 No 6 6 110 
Jacket 97Cl004 No 9 9 270 
ECWCS4 

Trousers 97C5104 Yes 3 1 5 
BDU3 

Trousers 9600332 Yes 35 1 2 
Gloves 9604012 No 22 7 343 
Body 
Armor 97C5046 Yes 7 2 21 
Total 94 34 950 

1 The methodology used to detennine a delinquency is discussed in Appendix C, Question 
2. 

2 Industrial Preparedness Planning item that are required for mobilization. 
3 Days late represent the total number ofdays late for all delivery delinquencies. 
4 Extended cold weather clothing system. 

' Battle dress uniform. 
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Part ill - Management Comments 




Office of the Under Secretary of Defense 
Comments 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

• 	 August 24, 1998 

OP/CPA 

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE, DOD 
INSPECTOR GENERAL 

SUBJECT: 	 Draft Audit Report of Defense Logistics Agency 
Procurements from Federal Prison Industries, Inc. 
(Project No. 7CF-5054) 

This is in response to your memorandwn of June 17 requesting 
COllllllents on the findings and recommendations in the subject draft 
report. 

Please find attached our comments on those reconunendations 
that apply to Defense Procurement. 

~~ 
Eleanor R. Spector 
Director, Defense Procurement 

Attachment 

0 
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PROJECT NUMBER 7CF-5054 

•Audit 	Report of Defense Logistics Agency Procurements 
from Federal Prison Industries, Inc.• 

DEFENSE PROCUREMENT COMMENTS 

RECOMMENDATIONS 

RECOMMENDATION A: DISPOTE RESOLUTION. 
A.1. We recommend that the Director, Defense Procurement initiate 
revisions to the Federal Acquisition Regulation subpart 8.6 
-Acquisition from Federal Prison Industries, Inc.• that: 

a. 	Refers buyers to the Ombudsman as the approved method of 
resolving disputes pertaining to price, quality, 
suitability, and character of FPI products, and 

b. 	Dses the word -clearance• instead of •waivers• to 
relate the terminology used with customer disputes. 

DP RESPONSE: Partially Concur. While we agree that the FPI 
Ombudsman is currently the primary adjudicator of disputes with 
FPI, the arbitration board referred to in FAR 8.605(c) is being 
established. Until the new board has developed procedures, to 
include its relationship with the FPI Ombudsman, it is premature 
to make any changes to FAR 8.6 in this regard. 

Rec0llllll8ndation A.l.b is worded incorrectly. The FAR currently 
uses the term •clearances• instead of •waivers.w FPI grants 
waivers, not clearances, to customers. We agree that the term 
•waiver• should be substituted in FAR B.6 for the term 
-clearance• wherever it appears. 

RECOMMENDATION 8: NEGOTIATED PRICES FOR MANDATORY SUPPLIES. 
B.l. We recommend that the Director, Defense Procurement propose 
a revision to the FAR to eliminate language in subpart 8.605(b), 
which states that price will not normally be the basis for a 
waiver and insert: 

a. 	A definition of current market price and how to determine 
current market price when: 

(1) 	 The supplies being purchased are of the kind 
generally bought and sold on the commercial market. 
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(2) 	 The supplies are manufactured in accordance with 
Government specifications. 

b. A requirement that waivers should be requested when the 
proposed price significantly exceeds the current market price. 

DP RESPONSE: Non-concur. The FAR contains a definition of the 
term •fair market price# (Part 19.001, Definitions) and an 
explanation of how to determine fair market price at FAR 19.202-6 
and 19.807. FAR 15.404-l(b) contains information on how to 
conduct a price analysis of the kind called for in recommendation 
8.1.a. The term ~current•, when attached to fair market price, 
is self-explanatory and needs no further definition. This 
information is taught to contracting personnel as part of their 
required training. It would be redundant to repeat this 
information elsewhere in the FAR. 

FAR 8.604(c) states •when the contracting officer believes that 
the FPI price exceeds the market price, the matter may be 
referred to the cognizant product division identified in the 
Schedule or to the FPI Washington office for resolution.• This 
is also self-explanatory. We believe contracting officers have 
flexibility to determine whether a waiver should be requested and 
that mandating a waiver as proposed in 8.1.b when the price 
significantly exceeds the current market price is unnecessary. 

The recomnendation also asks that DDP propose a revision to the 
FAR to eliminate language which states that price will not 
normally be the basis for a waiver. DoD is preparing a report to 
Congress that will address a number of issues concerning the way 
we do business with FPI. We prefer to negotiate with FPI any 
proposed FAR changes emanating from that report at the conclusion 
of the report. The change the IG reconaends will be considered. 
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(Plqild No. 1Ql-.5054) 

._.............0--............ 


61 




Defense Logistics Agency Comments 

62 


SUBJECI': 	 Dcfeme Losisdcs AlfilJ&1 ProcUlemmll mm Fedcnl PrilOn lnduslries. 
Inc. (Projoct No. 7CF·SOS4) 

FINDING A: Dimytg Bmhmm Tiie mtutary process 111111 reaulatory proc:eduns for 
re90Jvina disputes 111111 appaHna wmwr dmi8ls is umJllllllbble and is not beina med by 
Fedcnl Pri8cm Industries, Inc., ar Gowament Cllltomln. Thia CODdilioo aials .._ 
FAR IUbplrt 1.6, .. AcquilitiaD fram Fedcnl Prilonladmlria, lac." piclimcc Im aot 
been rm.ct to c:Jar1y alablilb pmceduns ror pn>eeaiaa wam.. and rao1vma dispures 
between FPI mad its CllltOmcn. As a raul&. DoD lacb e&c:UVCllCll for initiatinc or 
appealiq waiYer zequesll ad fer iaolvin& cli8P*S repidiq tbe price, quality, 
clmlc:ter, or IUitability ofFPI supplies. 

DLA COMMENTS: Noa •ur. Wblaewr lbc llate ofprocedurel for iaolvina 
disputes md ...,...u"I waiwr dmials. tbe IOlutioa is not to mile FAR guidance. Ju 
IWiCld ia lbc Juslic:e Departmelll decisioa 111111 llCbowledged in the Draft Audit Report, 
tbe FAR, ClllCCpl fbr SulJpm 1.6, is pmnlly iaapplicablc to FPL The F All gowms 
comractm1 re!arinns!rips bdwlen tbe Govemmmt wl IJl'iVlle-leCtlr c:oa1ncton. FPI is a 
Gowmment corpollllioo under tbe Bmeau ofPrilons in tbe Justice Departmeat. 
Coveraac OD FPI llJllCU'I ill FAR. Subpllt 1.6 ia order to pus c:oatalCting otlicen ucl 
coalr&1an OD notice dill, by ltltlllaly mandate. the Govcmmenl is obligated to coalrlCt 
with 11ai1 IOURlC. AD tbe QOVCD&C Cl!!llfajrwl darnin Im ti> do with fiilfilJment oftbe 
JlllDdltc; filrtbcr pucecbnl clc:llil does not beJoaa..... Procedial guidancc reprdiaa 
tbe FP1...,_iprocessbeloapcllewbaeia1bc Code offedaal ~miJ/or in 
Depmtmeatlll inmuctiom. Thia Ider U. needs to be addleased at tbe OSD level. 

ACTION omaa: Mary Malmo. DLSC-PPP 
REVIEW/APPROVAL: GwiJym H. Jmkim. Jr .. CAPT, SC. USN, Actinc Executive 

Dimc:IDr, P'loclnmcat ~Direcklnlc, DLSC.P 
COORDINA110N: Mimi Schinnlcbcr, DDAI 

Rear Adlliral • SC, USN 
Deputy Otector 

E. • IN 
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SUBJECT: 	 Defimle l.opticl A&fll1l:'I PJOcwanen11 fiom Fcdenl Prilon IDdumicl, 
I& (Ploject Mo. 7CF-50S4) 

RECOMMENDATION A.1.a: llecM"'Wl.t 1be Diredor, Defime Lotisticl ApoJ:Y 
rcville Dc&mc t.optiOI Aa-:'J I>izectivc 410S.1 '1>dme LoPdcs Acquisitian. 
Dinclive. • subpld 1.6 • Acquilitioa from Fedcnl Prilon hKtumica, Inc." to comply wida 
Pcdenl Acquisitioa ~ llibpm 1.6 wl the 1993 Department ofJUllice Lepl 
Opiaian pertainiaa to Fedml Prison Indmlriel, Inc. 

DLA COMMENTS: Ccmcur. We lplC tblt DI.AD 4105.J, Subpm 8.6, requircl 
MYilioa. Ma point of informllioa, the -=tiom witbin IUbplrt 1.7 (I.706, 1.790, llld 
I.791) tD v.tJich it c:umudy rdm MIC removed fiom 1beDI.AD via PROCLTR. 97·34, 
Emurina Mtequm JWOD PmticipllioG mDI.A's New Businca lnitiatMI (Deceml­
10, 1997). 

DISPOSITION: 
( X) AclioD is aoaoiDI- ECD: December 1991. 

( ) Aclion is complde. 


ACl10N onlCER: Mlly Mamo, DLSCPPP 
UVIEW/APPROVAL: Owilym H. JcakiDs, Jr., CAPT, SC. USN, Actilll Execulivc 

Dinclm, PtocmmealM-1.,......., ~ DLSC-P 
COORDINATION: Mimi Scbinnlcber, DDAI 

DU~~• 
E. R. DWBERLIN 
Rear Miiii ra1 , SC, USR 
Deputy Director 
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stJBJECI': 	 De&me LoPtica A&fJlll!Y PIOcuraneall hm Federal Prison lndmlrics. 
Inc. (Project No. 7CF-S054) 

RECOMMENDAnON ~R~ the Diaectar, Defeue Loptics A.-:y 
revile Dcfcme LoPliA Apat:y Direclive 4105.J "Delmc Logjllicl M:quilitioa 
I>irec:liw." subput 1.6 '"Acquisition fmD Fedml Prilaa IDdullriel, Inc... to iefcr buyen 
to 1he OmbudsmlD IS 1he ~mecbod ofnmlvina disputes paWmng to price, 
quality, aumbility, md c:lm.m ofFPI produds. 

DLA COMMENTS: Concur. Natwitbmwfina our pncnl 1taten1m1 (at A.2.c. below) 
that detailed DLADeowraac (m tblt cue. farwawr appeals) should not be drafted until 
after raults of a ltallllDrily.mscd DoDIFPI study poup bsve bem published, 1he 
Ombudmian procedure seems lib such a simple. uaivenally-recopi2ed dution that its 
treatmmt in 1.6 llready seems llplllOpliatc and unlibly to clump. W'dl ICCOIDPliSb Ibis 
as part oflbe complete rmsioD ofDI.AD 410S.l, Subpart 8.6. mentioned in our rcapome 
to Rec:ommmdation A.2.a. 

DISPOSITION: 
( X) Adioo is oagoiaa. ECD: December 1991. 

( ) Action is caaipldr 


ACTION On'ICER: Mary Masmo, DSLC-PPP 
REVIEW/APPROVAL: Gwilym H. Jcaldns, Jr.• CAPT, SC. USN, Acd.os Executiw 

Director, Procurcmml ~ Dilectoratc, DLSC-P 
COORDINATION: Mimi Sc:hirmacba', DDAI 

E. R. CHAMBEILIN 
Rear Admiral, SC, USN 
Deputy Director 
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SUBn:CT: 	 Defm. I..oaisdca Aaaw:1 ProcuremeD1S hm Federal Primm Iadmlria, 
lac. (ProjeGt No. 7CF·SOS4) 

RECOMMENDATION A.2.c: Recammead lbe Dilectior, Defmle Losisdcs Aar-:y 
revise Deftme Logiltica A&f1lll:1Direclivc4105.1 "Dcfcme LoPda AcqllilritiaD 
Dim:tiw... ..,._1.6 '"Mquililian hm Fanl Primm llldullrill. Im:." liD iDclude 
criteria delienDiaiDg wben to RqUClt a waiwr to pun:balc Federal Pmoo Indmlria. lac. 
.......Wtoe y plOduCIS hm COllllDll'l:ial w:adoll ad also lbe c:riwia for aw-!in1 awaiwir 
denial. 

DLA COMMENTS: Noaconcur. 1hare ii canenaly underny 111 inidal:iw wbicb ooalcl 
haft ID impC oa DLA's, ad all ofDoD's. Nla«ions!rip with FPI: lbe FY 91 Natiaaal 
Defame Autborizadoa Al:t-IDl'lldeted joint DoDIFPI llUdy poup lddrminc the cmme 
lllllUliDly. ~. - procecknl mmewort aow:min& 1bltRlatiomhip. Prior to 
complelion and ielew ofitl lllldy outpur. itwould be pemllure for us ID alablilla 
~criteria for d&!llmdaiDa wbm. waiver .....would be .....-. 
or for appeal ofwaiwr denials. (Penoanel &om DLSCP llld DDAS Je11N1C11t DLA on 
the study puup.) 

DISPOSITION: 
( ) Adion iioapina. ECD: 
( X) AcdoD ia complete. pmdina submilliclll ad....oftbe study llJOUP'• 

JqlOlt. 

ACDON omCER: Mazy Masmo. DI.SC.PPP 
llEVIEW/APPROVAL: Gwilym H. Jcnkim. Jr.. CAPT, SC, USN, Adina Executive 

Dinlc:tor, l'loculement M......,._. Direc:torate. DLSC-P 
COORDINAUON: Mimi Schhmacher, DDAI 



Defense Logistics Agency Comments 

66 


SUBJECT: 	 Dcfeme Losildcs ~~&om Fedeal ~ hadultries, 
Inc. (Project No. 7CF-50S4) 

l'INDING B: Nrmidr1 Prises &ir *'*°"Smpjg. Defam Supply Ccmr 
(DSC). Riellmoad caatm:dna o1liccn plid biabcr prices 1bln DIC ry fix IUpplia 
puacbwd tiom both m ml CQllll!IMl:W "ftDdon. CclalrldiDa oJlian •DSC, 
Ridnnond did IKlt always me price mlysil ID evalaam propollb or lleptiate priw. 
when the proplllCd price Wll lbow the c:umm 1Dllbtprice. Ju • result. buyers mimd 
opportunities to niduce the COil ofsupplies when pmcbaina items lllllDW'a:lunlc by both 
Federal PlUan ladulcrics, Ille. ml commeidal veadon. la coa1n1t. DSC, PhilacWplria 
med COit OI' price ..aysis and mccaafUlly oeaotiated llUlft lalllllablc prices. 

DLA COMMJ:NTS: Wy CGIM:UI'. DSC Rjmmoncl (DSCR.) is in 1be poc:c11 of 
esc.NiW,,. mw Lona Tenn CGlllracts (LTCI) wbida focus on impoved pricinc widl 
FPL Ume oftbe L TCI sbould greatly mjnjmbe instaoca ofDSCR payiDa above cum:mt 
market prices. 

ACDON oma:R: DorotbJ Howmd, DSCR-DI JDiaaa Maykowlkyj, DLSC-POA 
REVIEW/APPROVAL: OwiJym IL Jenkim, Jr., CAPT, SC, USN, ActiDg P.xeculive 

Dircclor, Pmc:umnmt M........-Dilec&ontc, DLSC·P 
COORDINATION: MhDi Sdainmcber, DDAI 

DLA APPROVAL: 

E. • CIWllERUll 
Rear Adlll1 ra1 • SC. USN 
Deputy 01NCtor 
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SUBJECT: 	 Defeme Lo8iJ1ics Aplll:1 PlOClftlDalfS 6'om Fedenll Pn-IDdustriea. 
Ille. (Ploject No. ?CF-5054) 

RECOMMENDA'DON B.2.a: Rllll.lClmlnend tbe Comnwncler, Defime Supply C:... 
RM:hmnnd emblilb lldditiou! traiuiag .niquin::mcnll for buyers llld comnctiaa ofticcn 
purdalliDa from Feclml Priloa IDduslria, Inc. Tbe training lboald include COit 1111,f 
price mlysis techniques llld ra:mphui• oftbc nquinmmla to pafonn price wlysi.s to 
c:ompkmcnt COit or ocbcr mlysis. 

DLA COMMENTS: C'Alacur. DSC Rjchmond will povicle trlining for buyers wt 
COlllr8Ctiq ofticcn CID pun:buina 6'om PPL Tbe trainina will include coll md price 
..aysil techniqua, wilh emphasis oo pedormina price aalysia to complement COit or 
odm malyais. 

DISPOSITION: 
( X) AcdoD ii oaaoing. BCD: Man:h 31, 1999 

( ) Acbao ii complete. 


ACl10N Ol'Jl'ICER: Dorothy Howmd. DSCR-DU DilDa Maylcowsltyj. DLSC-POA 
REVIEW/APPROVAL: Owilym H. Jeakina, Jr.. CAPT, SC. USN, Actinc Executiw 

Director, Proc:urcmc:at Mampment Dnctonte, DLSC-P 
a>C>RDINADON: Mimi Scbirmlchcr, DDAI 

E. A. CHAMBERLIN 
Rur Adlllir1l 1 sc. USN 
Deputt Director 

67 




Defense Logistics Agency Comments 

68 


SUBBCT: 	 Defeme LoPticl A&f/1S1 PIOCUlallads fiom Fcdenl Pmon hldullriel. 
Inc. (Project No. 7CP-SOS4) 

RBCOMMENDA'nON B.2.k Reciammclld tbc Conanmdcr, Dcfcmc Supply Ccatcr 
Richmond (DSCll) emblisb. tddilioaal tninina requimncm ivbuyas Ind CODtDctin& 
oflia:n pun:llllilla fiom Fedcnll PrilOla lndUllries. IDc. The trainiDa lhould iDchadc 
nepjerina pmced1lla wbaa IDll7lis lboWI 1blt ciaber Fedcnl PrilOD lndustria, Inc. or 
COIDIDCICial IUpplien quote prices .,+stantielly pater dum the cmnmt JDllbt price. 

DLA COMMENTS: Ccincur. DSCR will JllOvide tnliDia& for buyers md CODlnlcdaa 
ofticcrs inNe.,a.tioa Tedmiques. Tbe niDiDa will emphasize proc:ed1lla ilr wlymg 
prices quoced pibstantiaUy pcatel' tbaa 1bc c:unmt market price. 

DISPOSl110N: 
(X) AdiGn itoaaoiaa- ECD: Miid! 31, 1999 

( ) Ame. is complde.. 


ACl10N Oll'nCER: Dmoday Howard, DSCR-1>1/Diua Maykowlkyj, DSLC-POA 
UVIEW/APPROVAL: Owilym H. Jcakim. Jr., CAPT, SC, USN, Actin& Executive 

Director, Proc:urcmcat Mmqcmmt Directolafc, DLSC-P 
COORDINATION: Mimi Schinmcber, DDAI 

DLA APPROVAL: 

E. R. CIWBERLIN 
RHr Adllliral. sc. USN 
Deputy Director 
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SUBJECI': 	 Defen9 Loptics Aa-:'/ Procuremeab fiam FedenJ Prilon Industries, 
Inc. (Plojec:t No. 7CF-5054) 

RECOMMENDA'DON B.l.c: ~mmd die Coimgmi1c:r, Dneme Supply Ccala' 
Ricbmond (DSCll)atlblilb llldidcml Craiaina sequiremeaD tiJr buyers 11111 coalnldiq 
officen purdllllins nm Fedenl Prilan IDdllltria, Inc. The niDiag lllould include die 
conditions tbr rcquating awmwr6um Fodcnll Jlri... ladustria, Inc. and whllt 8Clion to 
&Ike ifIbey deny the waiwr. 

DLA COMMENTS: Pldially Coaaur. DSCR Im llCbecluW tniniJ1a iD1be 
wmwr/delrmce pmccss duriDa the fint qumter ofFY 99. The entire Wlliverlclemllc 
pocas is cumbenome IDd slow. DSClt will review and JDlke c:hlllps to sbamline the 
process. 

DISPOSl"llON: 
(X) Actiaa ii onaoiDI- ECD: December 31, 1999 

( ) Action ii camplete. 


ACTION On'ICER: Dorothy Howll'CI, DSCR-Dl/Diana Maykowskyj, DLSC-POA 
REVIEW/APPllOVAL: Owilym H. Jenkins. Jr., CAPT, SC, USN, Acting Executive 

Direc:tcr, PIOCUlmHlll Management Directanle. DLSCP 
COORDINA'DON: Mimi Sc:birmacMr, DDAI 

DLA APPROVAL: 

E. R. CHAMBERLIN 
Rear Adllfr1l, SC, USN 
Deputy Dfrector 
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SUBD:CI': 	 Dcfmsc Lop.des Apocy ProcuremeaD ium Fedaal Prison lndmlrics, 
Inc. (Prvjec:tNo. 7CF-S054) 

l'INDING C: Evn;iau Fedml Prig Hgqja Jpc. WllllQly. De&w supply 
CClllm did J.KJt mwaya olaiDn:plre_.... b dcfmiw 1Upplics....,......,,ndby FPL 
This occurred becalc Defma supply cea1111 did not DDlify FPI about the defectiw 
mpplics in ocdlr to crm:ilc the ..-y. Dc&me LoPlic:s Al'fJIJCY luidaage g 
inrmnpleee pcrtliniq to the lifclime wyprovided by FPL Mamull. the Defew 
supply centcn misted the apporlUDity to teplace about $127,000 in clefectiw items at DO 

cost to Dcfmle Loaisticl A&fllll:'/. 

DLA COMMENTS: Concur. DLA .....1bat the Deremc Supply Ccatca did not 
always obWn rq»leccmcnts fur deCecliYc supplies manufad:und by FPI and 1llllt FPI was 
not aolified in evay case aboul clmcdvc mpplia. DLA ICPI will be requRcl to fullow 
Clll1'Cllt DLAD 41 SS.2 polic:y aa ClCllllrldlll' nocmc:.daa lhll niquircs PQDRs to be 
proYidecl 1brouP DCMC to the C11111m1:Car fur Dlnlll impectal items md dilec:dy to the 
CCllltnlcfor for~ itam. A&flJIC'/ piclance in DLAI 41SS.2, Quality 
Als&nnce Propam lllSll'Ul::liaa b DLA ICPI. will be reviml to Ute dlld the life 
wanaty provided by FPI lpplia to all psoducta produced by FPL 

ACl10N Ol'FICER: Dmne Rice. DLSC-LEQ 
REVIEW/APPROVAL: Gwilym H. Jc:nkim, Jr.. CAPT, SC. USN, Acting Executive 

I>ilecklr, Procurcma1t Manlgemc:at DilCdonltc, DLSC-P 
COORDINATION: Mimi Scbinlllcber, DDAI 

DLA APPROVAL: 
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SlJIUBCT: 	 Deflllle l:.ojpllicl A..-:y Proeweweata from Federal Prilon IDdmaiel. 
Inc. (Pn>ject No. 7CF·SOS4) 

lll:COMMENDA'l10N C.La: lee • ......,d tblt lbe llmdlpmtln. Defeme l..opdcl 
A&aJJ:Y revile Dd'eue LoPda A..-:1.._.415.S.2. 4-6, "CultGlmrlDepa 
Complaiula (CDCa)IProduct Quality Ddk:iCDcy RlpClltl (PDQRs)." to - .... tbe 
Federal PriloD ladulaiel. Inc. lifedme W8lnlll>' mpplies to .U ofits IUl!Pli•· 

DLA COMMENTS: Ccmcur. 1be Defellle Loaildca A&m;J IDltnlClioa (DI.AI) 
4155.2, Qmlity A11U11111Ce Propmn hlllrucaicm btbe DLA ICPS (wbidl replses 
DI.AM 4155.2) will be Mlamded to lllle "Iftime ii DO explicit Wll'llUlly claule. but it is 
bowndJlt die coalllClOrpnMda timiled or lifetime waautia on their products. dlis 
wmaaay an be mec1. 0ae examp1e ofthil • t11e lifcdmc warmty JllOvided by the 
Federal PrilDa ladullriel (UNICOR) cm Ill itcma they mppty.• 

DISPOSITION: 
(X) Ac:liaa ii oqoiD&. ECO: ~ 30. 1991 

( ) Ac:liaa ii complde 


ACTION omCER: Duane Rice, DLSC-1.BQ 
llEVIEW/APPROVAL: Gwilym H. Jenkins. Jr., CAPT. SC. USN, Actin& ExecmM 

Dileca, ProcuremcDt M"'81""""' Diaedarlle, DLSC-P 
COORDINATION: Mimi Sc:binnlldlcr, DDAI 

E. R. CIWllERLIN 
AHr Admirill 0 SC, USN 
Deput,y Director 

http:DLSC-1.BQ
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SUBJECT: 	 Defeme Lojpllics Agra:y Procurcmcals iuD Fcdlnl Pmon ladustries. 
Jae. (Projec:t No. 7CF-SOS4) 

RF.cOMMENDATION c.Lb: R.ecanmcncl dlll die Headquataa. Defeme Lo8iJtics 
Apm;y require Def.-apply ccn11n to carcia die Fedml PrilGa lndUltriel lac.. 
WlmU1ty prcMsions for tbeir product& 

DLA COMMENTS: Concur. The Defense Supply Ccalal will be required to exame 
FPI warnuty provisions. 

DJSPOSl'l10N: 
( ) Adima is aaaoina- BCD: 
(x ) Adioa is complde, 

ACOON omCER: Dume Rice, DLSCLEX 
REVIEW/APPllOVAL: Owilym H. Jenkim, Jr., CAPT, SC. USN, Accina Executi~ 

Dilector, PlocuraDeat Mampmcat Directonte, DLSC-P 
COORDINATION: Mimi Scbinmcber. DD.Al 

E. R. CHAllJERLIN 
Rear Mllfral, sc. USN 
Depu~ Director 
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SUBBCI': 	 Dl&nle Lopaca A1J1i111=Y Pracuemr:alS &am Federal Prilaa IDd&lllriel. 
Inc. (Project No. 7CF·5054) 

llECOMMJ:NDATION C2: loc _..... •die Ca 1• w. De6lllle Supply C.... 
pbjlwlelp'M (DSCP) ....... Pallnl Priloa IDllmlria. 'fllc. to Nplloe mpply itam 
moc:iated willa tbD 2M Procb:I Qullity Dllllcienr:y Rlpartl .....nMeMd. 

DLA mMMJ:N'l'Sc Caacur. DSCP caaan willa .... HICD• r ,.... JllJMvw, ­
ID oldie 296 Procluct Qmlity Deficiency Rlpartl (PQDRl) MN CMM'et• Ill' product 
n:pl_...,, by the Pedenl PrilOla llldullliel (FPl). Same oldie PQDRa wn c:IUlfld by 
tbe .,........... n.m wiD be nquemd to R!pllce 1UPP1Y items moc:illed wil:ll 
PQDll.t, wllida tbey CIUlld. 

DISPOSmON': 
( X ) Acdan II GG10ia1- E.CD: Declmber 1991 

( ) Aclion ii compJea 


ACDON Omc:lll: Mr. Louil DeMan:lil. DSCP..01/Diua Maylr.oMkJj. DLSC.p()A 
DVJEW/APPROVAL: Pde llufola, Q~~id'L· l'np'8ml T­
COORDINATION: llAD (Sel) Gwilym Jcaldm. Adina Euc:utMDincf.or 

http:Dincf.or
http:GG10ia1-E.CD
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SVBJECI': 	 Ddillle Loaistic1 A(pJl:y Pmcuremalll flom Fedeml Prilon lnduslrics, 
Inc. (Project No. ?CF-5054) 

RECOMMENDATION c.J: Rec,.,mmeM the Qmunencler, Dcfeme Supply Center 
Columbus niquat Fedcnl PrilaD J.adulllia. Inc. ID mp'- lllpply items ....,..;.ge.t widi 
the 7 Product Qmlity Deficiency RcpodS tbll • reviewed. 

DLA COMMENTS: Canar. After the mdit. DSCC mviewed the 7 Product QUllity 
Defic:ieacy Reports in queltian wl WUlecl tbll .U Ktiam ofrepl!!Cla!!en! were tlkm for 
all the suppliea iDwMd tUt aeedeci 1D be repmired ornipliced. Details OD each ofthe 7 
c:aea ii atl8c:hed. 

DISPOSmON: 
( ) Action ii aaaoiq. .ECD: 
(x ) Action ii complete. 

ACTION omCER: ~Rice,DLSC-LEQ 
REVIEW/APPROVAL: Gwilym H. Jcntim. Jr., CAPT, SC. USN, Ac:tina Execudvc 

Direclm, PIOcunmml Muapment Dilectorlte. DLSC-P 
COORDINATION: Mimi Schinmclm, DDAI 

E. R. CIWllERLIN 
Rear Adlat"l • SC, USN 
DeJ1Ut1 01 reetor 
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Audit Team Members 

This report was prepared by the Contract Management D~ectorate, Office ofthe 
Assistant Inspector General for Auditing, DoD. 

Paul J. Granetto 

Terry L. McKinney 

Michael H. Claypool 

Chuck J. Chin 

Harold R Tollefson 

Joseph P. Bucsko 

Yolanda C. Watts 

AnaM. Myrie 
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