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By letter dated October 21, 2014, we provided RDML Losey and FESSEIIN the
opportunity to comment on a preliminary report of investigation.

In RDML Losey’s response dated November 7, 2014, he took exception to what he stated
was significant bias and partiality in the investigation, stated that DoD IG’s investigative
methodology was to take the dimmest possible view of every action taken by RMOs, to
minimize duty and Command obligations, diminish or suppress evidence supporting RMO
actions, disregard motives of complainant and witness misconduct, and present complainant
assertions as fact. We carefully considered RDML Losey’s response, however, we did not alter
our original conclusion.

In SR response dated November 19, 2014, he acknowledged being aware of
protected disclosures “by late Fall 2011,” but that he did not suspect Complainant had filed a
complaint until December 2012. RIRASMIZENN stated that Complainant’s personnel actions were
a result of Complainant’s incompetence and misconduct. We carefully considered
response, however, we did not alter our original conclusion.?

We recommend the Secretary of the Navy take appropriate action against RDML Losey
for reprising against Complainant.

We recommend the Secretary ||| SRR take appropriate action against
for reprising against Complainant.

We recommend the Secretary | i§iSRMRN replace the Complainant’s 2012 annual
performance evaluation with the rating supplied by his original rater, and grant him the
commensurate performance award for 2012.

2 While we have included what we believe is a reasonable synopsis of RDML Losey’s and responses,
we recognize that any attempt to summarize risks oversimplification and omission. Accordingly, we incorporated
RDML Losey’s and comments where appropriate throughout the report and provided a copy of each
of their responses to the cognizant management officials together with this report.

FOR-SFF eI O SEONTEY—
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September 23, 2012, Communication to DoD Hotline

On September 23, 2012, Complainant filed a DoD Hotline complaint alleging
RDML Losey and took or directed personnel actions in reprisal for perceived and
actual disclosures. On October 22, 2012, the Deputy Inspector General, Administrative
Investigations (DIG-AI) notified RDML Losey that he was under investigation for allegations of
whistleblower reprisal against Complainant. RDML Losey testified he may have had knowledge
of this protected disclosure a few weeks prior to DIG-AI notification.

testified he first learned of this protected disclosure on December 11, 2012,
when interviewed by DoD IG investigators.

testified he first learned of this protected disclosure when contacted by
DoD IG investigators on or about November 5, 2012.

A preponderance of the evidence established RDML Losey, SEEERIN- 2" BN
had knowledge of this protective disclosure on or about October, December 11, and November 5,
2012, respectively.

Timing between the IG complaints and personnel actions

Complainant’s first disclosure (i.e., July 2011 anonymous IG complaint) and
Complainant’s last protected disclosure (i.e., September 23, 2012, DoD 1G Hotline disclosure)
occurred within a 14-month time frame. RDML Losey, (SRS 2"d had
actual or imputed knowledge of Complainant’s first protected disclosure in late September 2011,
Complainant’s second protected disclosure in November 2011, and Complainant’s cooperation
with DoD 1G in February 2012, approximately 7-11 months prior to administering
Complainant’s first personnel action (the September 2012 lowered annual performance
evaluation). The RMOs administered the remaining personnel actions throughout the rest of
2012, culminating 6 months later (March 2013) when [§iSSSRII Proposed disciplinary action
against Complainant. Accordingly, the timing of the personnel actions would lead a reasonable
person to believe that Complainant’s disclosures could be a contributing factor in the RMOs’
decisions to take the personnel actions.

D.1. Does clear and convincing evidence indicate that the same actions would have
been taken against Complainant absent the perceived protected disclosures? No

Once a preponderance of the evidence establishes that one or more protected disclosures
could have contributed to the decision to take a personnel action, the case is substantiated unless
clear and convincing evidence establishes that the personnel action would have been taken even
in the absence of the protected disclosure. However, when it is a protected activity rather than
disclosure—in this case, cooperating with an IG—that could have contributed to a personnel
action, the case is substantiated unless a preponderance of evidence establishes that the action
would have been taken absent the protected activity. We substantiated the instant mixed case
based on the clear and convincing standard as applied to the protected disclosures. Given that
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