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Office of the Inspector General of the Department of Defense

Report No. IPO2004C003 December 3, 2004

Evaluation of Sexual Assault, Reprisal, and Related
Leadership Challenges at the United States Air Force
Academy

Executive Summary

Who Should Read This Report and Why? Members of Congress; the Secretaries of
Defense and Air Force; other senior DoD and Air Force leaders/managers; and others
interested in the United States Air Force Academy (USAFA), sexual assaults, reprisal, or
related leadership challenges in the military should read this report.

Background. In January 2003, the Secretary of the Air Force and Chief of Staff received
allegations of widespread sexual assault problems at the Air Force Academy and
immediately began an investigation. Subsequently, the news media began reporting that
numerous female cadets were sexually assaulted while attending USAFA, that Air Force
management generally “covered-up” the crimes and did not punish the offenders; and that
female cadets were frequently punished for reporting sexual assaults. At Secretary of the
Air Force direction, the Air Force General Counsel (SAF/GC) established a high-level
working group, assessed complaints about USAFA processes related to sexual assault
reporting, and issued a report on June 17, 2003. Based on preliminary input from the
working group, the Secretary of the Air Force adopted an “Agenda for Change” and
began corrective actions in May 2003. Subsequently, at congressional direction, the
Secretary of Defense appointed a seven-member panel headed by former
Congresswoman Tillie K. Fowler to investigate reports that at least 56 cadets had been
sexually assaulted at USAFA since 1993. The Fowler Panel issued its report on
September 22, 2003. Among other things, the Fowler Panel held that the Air Force
Working Group may have shielded senior Air Force management from responsibility for
USAFA sexual assault problems, and their accountability should be assessed. The
Secretary of the Air Force has continued actions in response to both the working group
and Fowler Panel reports.

On February 27, 2003, recognizing that the Secretary of the Air Force had “launched an
investigation” the Chairman of the Senate Armed Services Committee requested that we
“ review the work being done by the Air Force and others and provide . . . findings and
conclusions to us at the appropriate time. We also would ask you to be prepared to
counsel us and other members of the Committee on your findings and conclusions.”

Our objectives for the review evolved over time in response to the previous studies and
agreements with congressional members and the Secretary of Defense. Ultimately, we
focused on: (1) quality and timeliness of criminal investigations conducted on alleged
sexual assaults involving USAFA cadets over approximately 10 years beginning with
1993; (2) thoroughness and adequacy of the Air Force Working Group work, as impacted
by the Fowler Panel work; and (3) factual findings associated with individual
responsibility for sexual assault problems at USAFA. In accordance with the Inspector
General’s statutory duty to “keep the head of [the Department of Defense] and the
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Congress fully and currently informed,” between March 2003, and July 2004, we met
with or wrote the Chairman or his staff more than 12 times to keep the Committee
apprised on our evaluation work, as well as providing regular briefings to the Secretary of
Defense. As reported to the Committee, our work included assessing “the ‘root’ causes
of the cultural climate underlying the sexual assault and reprisal allegations™

Results. We consider the overall root cause of sexual assault problems at the Air Force
Academy to be the failure of successive chains of command over the last 10 years to
acknowledge the severity of the problems. Consequently, they failed to initiate and
monitor adequate corrective measures to change the culture until very recently.

Although we identified limited exceptions, overall, we found that the Air Force Office of
Special Investigations (AFOSI) investigated alleged sexual assaults thoroughly and
timely once the complaints were reported for investigation. On average, however, more
than 4 months elapsed between alleged sexual assault incidents and reporting to AFOSI,
which adversely impacted ability to collect physical and testimonial evidence and prepare
prosecutable cases. Over the last 3 years, the delay increased to more than 7 months.

The delays were inherent in the confidential sexual assault reporting program that
USAFA implemented unofficially in 1993, and formalized in 1997. Our report includes
recommendations to address the limited exceptions that we found in AFOSI investigative
quality.

We did not find evidence that the Air Force Working Group intentionally shielded Air
Force Management from having to accept responsibility for sexual assault problems at
USAFA.? However, both the Air Force Working Group and Fowler Panel were subject to
strict time limits and both identified areas requiring further study in completing their
work. Neither study fully assessed how it was possible that AFOSI, which had
independent investigative authority prescribed in statute and confirmed in both DoD and
Air Force policy, was hindered in exercising its authority. AFOSI Commanders objected
to the academy’s confidential sexual assault reporting process from the time they learned
in early 1996, that it might be withholding crime reporting. They objected to both the
USAFA Superintendent and their bosses, three consecutive Air Force Inspectors General.
Further, one AFOSI Commander solicited assistance in resolving the matter from the Air
Force Judge Advocate General in 1996, and from the Air Force General Counsel in 1999.
However, an Air Force Inspector General, Air Force Surgeon General and Air Force
Judge Advocate General had acquiesced in the Academy’s confidential reporting
program in 1996, without requiring oversight to ensure the program worked. As a result,
a program designed on the concept that “. . . we couldn’t tell the OSI not to investigate
and that’s why we needed a system where they didn’t find out . . ." was allowed to
continue for approximately 10 years.?

The AFOSI Commanders should not have allowed their objections to be ignored without
elevating the matter to the Secretary of the Air Force. However, they would have had to
elevate the matter through their immediate superior, the Air Force Inspector General,
pitting them against their superior officer, as well as other more senior officers who were
condoning and supporting the USAFA program. Our report recommends changing the
current organizational structure to make the AFOSI Commander directly reportable to the

! May 2, 2003, Inspector General of the Department of Defense letter to Chairman, Senate Armed Services

Committee.

We did find that one working group member did not provide information on his substantial previous involvement
with the issues to the working group, and another with substantial previous involvement with the issues was
allowed to continue as a working group staff leader.

* I terview, p. 34
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Secretary of the Air Force. We also recommend that the Secretary consider increasing
military rank for the AFOSI Commander to put the position on equal footing with
officers confronted during criminal investigations. We believe these changes are
necessary to avoid command influence and interference in future criminal investigations.
We also recommend the Department consider civilianizing the AFOSI Commander
position to a member of the Senior Executive Service as an alternative.

To encourage sexual assault reporting, since 1993, USAFA has had an “amnesty”
program to “forgive minor infractions” that a sexual assault victim or witness commits in
connection with the sexual assault. Based on an Air Force Working Group
recommendation, the academy developed “assured amnesty,” generally on a blanket basis
for “infractions” that are “normally addressed through cadet discipline.” The intent was
to assure cadet victims, up front, that their infractions would be forgiven so they would
not be discouraged from reporting sexual assaults. However, as the Fowler Panel pointed
out such blanket amnesty is contrary to policy at other Service academies and could lead
to false sexual assault reporting. We agree. In addition, all academy “infractions” are, or
can become, violations under the Uniform Code of Military Justice (UCMJ), and the
UCMJ already has procedures for granting “immunity” from prosecution. The USAFA
amnesty program duplicates, in principle, the “immunity” provisions included in the
UCMJ. Some USAFA officials and cadets do not recognize the distinction between
amnesty granted in sexual assault cases and immunity granted in UCMJ proceedings.
Furthermore, USAFA cannot expect its youthful cadets, or the USAFA officials
responsible for administering the program, to know or readily comprehend all individual
“infractions” that USAFA “normally addresses” through the disciplinary system. The
fact that a particular infraction is “normally” addressed through cadet discipline does not
mean that it will be in every case. Cadets, therefore, will continue to be unable to
anticipate whether a particular infraction will be considered for amnesty and, since an
offense could be subject to amnesty in one case but not another, USAFA will not be able
to ensure consistency in rendering discipline.

Furthermore, we are concerned about an inequity inherent in the current USAFA amnesty
program. Under the USAFA amnesty program, an individual accused of committing a
sexual assault and ultimately not convicted could still be punished for lesser UCMJ
violations in which the individual participated equally with the victim and witnesses who
have been given amnesty for the same violations. Such inequitable treatment would be
contrary to fundamental fairness.

The Fowler Panel recommended that the Air Force adopt a clear policy to encourage
sexual assault reporting, which provides for Commandant or Superintendent
determinations on a case-by-case basis. The panel indicated that the determinations
should be based on advice from the Academy Response Team and the Academy Staff
Judge Advocate, and should occur after carefully considering many factors. According to
the panel, these factors should include (1) the circumstances surrounding the alleged
sexual assault, (2) the evidence supporting the sexual assault allegation, (3) the
seriousness of the victim’s reported misconduct and its relationship to the sexual assault,
and (4) the need to encourage victims now and in the future to report sexual assaults. We
support the recommendation. In implementing it, however, USAFA should apply the
coverage to all potential infractions, recognizing that they all are or can become UCMJ
violations. USAFA should also ensure that its case-by-case decisions on whether to
forgive offenses do not result in disparate punishments among all cadets who participated
equally in the offenses.

Our report also includes recommendations dealing with shortcomings in the USAFA
Victim and Witness Assistance Program.
iii
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Beginning in 1995, the GAO, the Air Force Working Group, the Fowler Panel and
various individuals, as well as internal USAFA climate surveys and our own work on this
project, identified problems at USAFA that were rooted in a problematic cadet subculture
manifested by an unhealthy disregard for regulations and the law, to include prohibitions
regarding alcohol consumption and consensual sex in dormitories, negative male attitudes
and actions toward women constituting sexual harassment and even sexual assault, and
cadet order and discipline significantly below the level expected at a premier military
institution funded at taxpayer expense. Our report offers recommendations, anchored to
the exemplary conduct required of all commanding officers and others in authority in the
Air Force (Title 10 88583), to help sustain the Air Forces efforts to correct those
problems, including an oversight mechanism.

Assessing Responsibility. While the current Secretary of the Air Force has already, by
his own congressional testimony, accepted both the responsibility and accountability for
the situation at the Air Force Academy -- as “the captain of the ship™ -- a number of
other senior officials share responsibility for the USAFA confidential sexual assault
reporting program, cultural problems, and the resulting consequences. The program
created a unique reporting policy at USAFA, which differed from the rest of the Air
Force, without approval of the Secretary of the Air Force. While the change in policy did
not cause the sexual assaults, it contributed to cultural problems, kept the magnitude of
the problems from being visible to USAF leadership, and prevented effective criminal
investigations. The officials involved in the policy changes that contributed to the
investigative and cultural problems are listed below. Their actions leading to our
determinations are detailed in Part V.

e LtGen (Ret) Bradley C. Hosmer (USAFA Superintendent, Jun. 1991-Jun. 1994) 06
e LtGen (Ret) Richard T. Swope (Air Force Inspector General, Apr. 1996-
Oct. 1998)

e LtGen Charles H. Roadman Il (Air Force Surgeon General, Nov. 1996-
Dec. 1999)

e LtGen (Ret) Tad E. Oelstrom (USAFA Superintendent, Aug. 1997-Jun. 2000)

e LtGen (Ret) Nicholas B. Kehoe (Air Force Inspector General, Oct. 1998-
Aug. 2000)

e LtGen (Ret) Raymond P. Huot (Air Force Inspector General, Aug. 2000-
Jan. 2004)

e MajGen (Ret) John D. Dallager (USAFA Superintendent, Jun. 2000-Apr. 2003)°

Testimony of The Honorable James G. Roche, Secretary of the Air Force, before the Senate Armed Services
Committee, September 30, 2003, at page 68:
“[Chairman] WARNER: Well, . .. if the old man, the captain is in the bunk getting needed rest and the ship
goes aground, he accepts the accountability and the responsibility.
“[Secretary] ROCHE: Yes, sir.

“[Chairman] WARNER: And I think you’re stepping up to that.

“[Secretary] ROCHE: ... | am the captain of the ship.”
> The Secretary of the Air Force has already taken action against MajGen Dallager to address his contribution to the
problems.
iv
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Our evaluation found that the below officials were not responsible for, and did not
contribute to or abide, sexual assault problems at USAFA. When informed of the
problems, they took appropriate action. For current (2003-2004) leadership, they took
aggressive action from the time of the January 2003 notification of the problems. Recent
evidence, that some senior officials may have been notified of sexual assault issues as
early as July 2002, is still being assessed and could affect the conclusions regarding one
or more of the individuals below. Of course, those ongoing investigative activities could
also turn up new evidence concerning any other officer, whether in the civil service or
uniformed service, associated with the Air Force’s response to sexual assault problems at
the United States Air Force Academy. However, we do not anticipate that the ongoing
activity will affect the systemic findings or recommendations in this report.

e Gen Merrill A. McPeak (Air Force Chief of Staff, Oct. 1990-Oct. 1994)

e Michael B. Donley (Acting Secretary of the Air Force, Jan. 1993-Jul. 1993)

e Honorable Sheila Widnall (Secretary of the Air Force, Aug. 1993-Oct. 1997)

e Honorable Gilbert F. Casselas (Air Force General Counsel, Nov. 1993-Oct. 1994)
e MajGen Patrick K. Gamble (Commandant of Cadets, Jun. 1993—-Nov. 1994)

e BrigGen John D. Hopper, Jr. (Commandant of Cadets, Nov. 1994-Jul. 1996)

e Gen Ronald R. Fogleman (Air Force Chief of Staff, Oct. 1994 to Aug. 1997)

e BrigGen Stephen R. Lorenz (Commandant of Cadets, Aug. 1996-Jun. 1999)

e Gen Michael E. Ryan (Air Force Chief of Staff, Oct. 1997-Sep. 2001)

e Honorable Jeh C. Johnson (Air Force General Counsel, Oct. 1998-Jan. 2001)

e Honorable Frederick W. Peters (Secretary of the Air Force, Aug. 1999-Jan. 2001)
e Dr. Lawrence J. Delaney (Acting Secretary of the Air Force, Jan. 2001-May

e BrigGen Mark A. Welsh Il (Commandant of Cadets, Jun. 1999-Aug. 2001)

e Honorable James G. Roche (Secretary of the Air Force, Jun. 2001-Present)®

e Honorable Mary L. Walker (Air Force General Counsel, Nov. 2001-Present)

e Gen John P. Jumper (Air Force Chief of Staff, Sep. 2001-Present)

e BrigGen Silvanes Taco Gilbert (Commandant of Cadets, Aug. 2001-Apr. 2003)
e BrigGen Francis X. Taylor (Commander, AFOSI, Sep. 1996-May 2001)

e BrigGen Leonard E. Patterson (Commander, AFOSI, May 2001-Present)

e Col Laurie S. Slavec (Commander, 34™ Training Group, May 2002-Mar. 2003)
e BrigGen David A. Wagie (Dean of Faculty, Jun. 1998-Aug. 2004)

®  Seetext accompanying footnote 4, supra



Legal Officer Involvement. Two Air Force legal officers were involved in reviewing
the USAFA sexual assault policy and taking actions in connection with that policy. In
accordance with 10 U.S.C. 140 and DoD Directive 5145.1, the DoD General Counsel is
responsible for determining whether legal representatives within the Department adhere
to appropriate legal and ethical standards. Information on the following legal officers’
involvement in the USAFA confidential sexual assault reporting program and potential

responsibility for the resulting problems is being referred to the DoD General Counsel for
determination.
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Part | - Introduction

Background

USAFA, which is located near Colorado Springs, Colorado, was established in
1954, to educate and train future Air Force officers. Its mission is “to develop
and inspire air and space leaders with vision for tomorrow.”” For 2003, the total
enrollment was 4,266, including 725 female cadets. Women were first admitted
in 1976, and currently comprise approximately 17 percent of the cadet population.

Air Force Academy Sex Scandal

In January 2003, the news media began reporting that numerous female cadets
were sexually assaulted while attending USAFA,; that Air Force management
generally “covered-up” the crimes and did not punish the offenders; and that the
female cadets were frequently punished for reporting the sexual assaults.
Beginning in approximately January 2003, a number of current or former female
cadets contacted Senator Wayne Allard (R-Colorado) to report sexual assaults
while at USAFA. With the cadets’ permission, a number were referred to the
Inspector General of the Department of Defense.

In response to what has now become generally known as the “Air Force Academy
Sex Scandal,” the Congress, the Secretary of Defense, and the Secretary of the Air
Force have taken numerous, varied actions, including:

e OnJanuary 3, 2003, the Secretary of the Air Force directed the Air Force
General Counsel to establish a high-level working group (Air Force
Working Group) and assess complaints about USAFA processes related to
sexual assault reporting. The Air Force Working Group, which was
headed by the Air Force General Counsel, completed its assessment and
issued a report on June 17, 2003, “The Report of the Working Group
Concerning the Deterrence of and Response to Incidents of Sexual Assault
at the U.S. Air Force Academy.” The report included
36 recommendations, which the Air Force has implemented, plans to
implement, or is considering for implementation. The report also
recommended 12 areas for further study. Although sexual assault
problems at USAFA had been longstanding, the Air Force Working Group
Report and subsequent Air Force management actions left the impression
that USAFA management was to blame for the problems.

e Inearly January 2003, the Secretary of the Air Force directed the Air
Force Inspector General (SAF/IG)® to review individual sexual assault

The Congress appoints cadets to the military academies. Appointments are controlled by geographic, political and
military end-strength limitations. To be selected for admission, applicants must exhibit proven excellence in
academics, leadership and athletics. At USAFA, each year, about 1,200 freshmen cadets are drawn from an
application pool of approximately 9,000. Students come from all 50 states and several foreign countries.

The SAF/IG identifier denotes that the Air Force Inspector General, even though a Military Member, reports to the
Secretary of the Air Force directly, not through the military chain of command.

1
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cases at USAFA over the past 10 years, as well as cadet complaints
concerning the handling of the cases. The SAF/IG review is ongoing.

On March 26, 2003, USAFA senior management adopted the Secretary of
the Air Force’s “Agenda for Change,” emphasizing cadet leadership
qualities and setting forth organizational and responsibility changes to
improve USAFA processes, alter perceptions, and begin restoring cadet
pride in USAFA (See Appendix A). At the time of our fieldwork, USAFA
was continuing to implement changes included in its Agenda for Change.
One change, which is now in effect, returned USAFA to reporting all
sexual assaults for investigation, but the process varies from Air Force-
wide procedures in that initial victim contacts may still exclude an AFOSI
criminal investigator.®

In April 2003, the Secretary of the Air Force announced that he was
replacing senior management at USAFA. The USAFA Superintendent
serving as a lieutenant general was retired from military service on

July 11, 2003 as a major general. The Commandant, Vice Commandant
and Training Group Commander were reassigned to other Air Force
duties.

On April 16, 2003, the Congress passed Public Law (P.L.) 108-11
establishing a “Panel to Review Sexual Misconduct Allegations at United
States Air Force Academy.” The P.L. required the Secretary of Defense to
appoint a seven-member panel from among private United States citizens
who had expertise in behavioral and psychological sciences, standards and
practices related to properly treating sexual assault victims (including their
medical and legal rights and needs), as well as members from the United
States military academies, to investigate reports that at least 56 cadets had
been sexually assaulted at USAFA. The panel was to begin its work by
May 8, 2003, and report its results to Congress within 90 days.” The
panel, which was headed by former Congresswoman Tillie K. Fowler
(Fowler Panel), completed its review and issued a report (Fowler Report)
on September 22, 2003, “Report of the Panel to Review Sexual
Misconduct Allegations at the U.S. Air Force Academy.” The Fowler
Report included 20 recommendations to the Air Force, which the Air
Force is implementing, or considering for implementation. In addition,
the Fowler Report noted shortcomings in the Air Force Working Group
report and recommended that the Inspector General of the Department of
Defense thoroughly review the accountability of current and former

10

In 1993, the USAFA Superintendent, without prior Air Force approval, adopted process and procedural changes
that were intended to help sexual assault victims protect their identity and avoid unwanted embarrassment. In
1997, the Air Force Surgeon General approved a temporary waiver of policy that required medical facility
personnel to report sexual assaults to AFOSI. The overall result was that only victims could report a sexual assault
to law enforcement. As discussed later in this report, the changes prevented reporting in some cases and delayed
reporting in others, causing lost opportunities to collect physical and other evidence that could have resulted in
successful criminal prosecutions.

P.L.108-11, 117 STAT. 609, TITLE V

2
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USAFA and Air Force Headquarters leadership for sexual assault
problems at USAFA.

Appendix B includes a more complete description of the statutes and policies
involved in USAFA sexual assault problems and our current evaluation.

Inspector General of the Department of Defense Evaluation

On February 24, 2003, Senator Susan M. Collins, Chairman, Senate
Governmental Affairs Committee, and Senator Joseph I. Lieberman, Ranking
Member, requested that the Inspector General of the Department of Defense
investigate allegations “that the U.S. Air Force Academy apparently has failed to
take appropriate action in response to reports of sexual assault against women
cadets.” The Senators noted that the Secretary of the Air Force, Dr. James G.
Roche, had already announced the creation of a special panel to review the Air
Force policies on sexual assault, with an emphasis on USAFA. Although
commending the Secretary’s response, the Senators stated their belief that an
independent investigation was necessary, and that the Inspector General of the
Department of Defense was “. . . best suited to undertake such an investigation.”*

On February 27, 2003, Senator John Warner, Chairman, Senate Armed Services
Committee, and Senator Wayne Allard wrote to the Inspector General requesting
that he “review the work being done by the Air Force and others and to provide
[his] findings and recommendations to [the Senate Armed Services Committee] at
the appropriate time.”

In a response to Senators Collins and Lieberman on February 28, 2003, and in a
meeting with Senators Warner and Allard on March 17, 2003, the Inspector
General of the Department of Defense advised that in accordance with his
statutory mandate to “give particular regard to the activities of the internal audit,
inspection, and investigative units of the military departments with a view toward
avoiding duplication and insuring effective coordination and cooperation,”** he
had directed the Office of Investigative Policy and Oversight (IPO), to evaluate
not only the ongoing Air Force review, but also to determine how allegations of
sexual harassment and sexual assault are referred and handled in the other Service
Academies. The Inspector General of the Department of Defense also stated that
he would advise the Senators both of the results of the oversight evaluation of the
Air Force and the larger systemic review."

11

12
13

14
15

February 24, 2003, letter from Susan M. Collins, Chairman, and Joseph I. Lieberman, Ranking Minority Member,
Senate Committee on Governmental Affairs

Ibid

February 27, 2003, letter from Senator John Warner, Chairman, Senate Committee on Armed Services, and Senator
Wayne Allard

Inspector General Act of 1978, as amended (5 USC Appendix 1, §2)

Our evaluation objectives subsequently changed, because the National Defense Authorization Act for Fiscal Year
2004, Section 526, “Defense Task Force on Sexual Harassment and Violence at the Military Service Academies,”
required the Secretary of Defense to establish a task force “. . . to examine matters relating to sexual harassment
and violence at the United States Military Academy and the United States Naval Academy. . ..” and not later than
12 months after the task force members have been appointed, submit a report “. . . recommending ways by which
the Department of Defense and the Department of the Army and the Department of the Navy may more effectively
address matters relating to sexual harassment and violence at the United States Military Academy and the United

States Naval Academy, respectively. . ..” In accordance with the Inspector General of the Department of Defense
commitments to the Senate Armed Services Committee and others, our evaluation addressed the Air Force only and
3

FOROFHIGIALUSE-ONLY



As part of the data-gathering process, in May 2003, we administered a survey to
USAFA female cadets to determine their views on the scope of sexual assaults at
USAFA and their opinions regarding the Academy’s response to sexual assaults.
Given the longer-term experience of the Academy Class of 2003 and indications
that over half of that class’ female cadets did not have faith in USAFA sexual
assault programs,® the evaluation team believed it was crucial to obtain this class’
views before they graduated. Therefore, we developed a survey and subsequently
administered it to female cadets in all class years. The survey was administered
to the cadets during the period May 19-21, 2003. On September 11, 2003, we
issued an interim report detailing the survey results. On the same date, we
provided a copy to the Fowler Panel to assist the Panel’s work. This report
summarizes the survey results. The complete interim report can be found at
http://www.dodig.osd.mil/Inspections/IPO/evalreports.htm

Sexual Assault Crimes

Under the Uniform Code of Military Justice (UCMJ), a sexual assault ranges from
indecent acts (e.g., inappropriate, unwanted touching, fondling, or groping) to
forcible rape or sodomy. If evidence establishes beyond a reasonable doubt that a
suspect committed the crime and the suspect is found guilty at court martial, the
suspect could be sentenced to life in prison, depending on the specific acts
committed and the circumstances involved."” In addition to providing for punitive
actions against offenders, Federal statute affords certain rights and protections to
the victims and witnesses of crime. For example, the Victim and Witness
Protection Act of 1982 requires the head of each U.S. department and agency
engaged in detecting, investigating, or prosecuting crime to designate by name
and office title each person who will be responsible for identifying the victims of
crime and performing certain services for them at each stage of a criminal case.*®

Sexual Assault Investigations

The Military Criminal Investigative Organizations (MCIOs) are responsible for
investigating sexual assault allegations involving a Service Academy cadet or
midshipman for their respective Military Departments.”® The investigations are
intended to collect all possible evidence related to the crimes, including providing
for medical personnel to complete sexual assault kit examinations on victims and
suspects, processing the crime scene for evidence, ensuring evidence undergoes
laboratory analysis when appropriate, and interviewing victims, witnesses and
suspects to establish all facts relevant to the crimes. The MCIO generally briefs
the Commanding Officer (at USAFA, the Superintendent) and responsible

16

17

18
19

focused primarily on overseeing the Air Force Working Group determinations and assessing accountability for
sexual assault problems at USAFA.

Avrticle on USAFA Web site, “Superintendent addresses issue of sexual assault,” stated that 59 percent of the first-
class (Class Year 2003) women cadets did not have faith in the Academy’s programs regarding sexual assault. The
Superintendent indicated that this statistic came from the results of the January 2003 USAFA sexual assault survey.
As is the case in civilian law enforcement, the Government must “prove beyond a reasonable doubt” that the
suspected offender (suspect) committed the crime and should be deprived of individual rights and freedoms.
Victim and Witness Protection Act of 1982, 42 U.S.C., § 10607, subsection (a).

The MCIOs are the U.S. Army Criminal Investigation Command (USACIDC), the Naval Criminal Investigative
Service (NCIS), and the Air Force Office of Special Investigations (AFOSI).

4
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Military Department Staff Judge Advocate (SJA) routinely throughout the
investigation and on the final investigative results. The SJA, in turn, generally
advises the Commanding Officer as to whether the evidence is legally sufficient
to proceed to court martial. The Commanding Officer then decides how to
proceed. The decision may involve courts martial, non-judicial punishment,
administrative discipline, various combinations of those processes, or no action.

Between January 7, 1993, and February 21, 2003, AFOSI received 56 sexual
assault complaints involving a cadet (either a victim, or a suspect) at USAFA.
Three cases were closed after investigation because the victim withdrew the
complaint (1 case) or recanted the allegations (2 cases). Twenty-seven

(51 percent) of the remaining 53 cases involved both a cadet victim and a cadet
suspect. Six (11 percent) involved victims who were cadet freshmen, candidates,
or basic trainees and suspects who were upperclassman cadets.?

Objectives

Our overall objective for this evaluation was to evaluate the adequacy and
effectiveness of USAFA policies and practices regarding sexual assault incidents
involving cadets. The overall objective included:

e Determine whether USAFA policies regarding sexual assault crimes
involving cadet suspects or victims are effective and comply with DoD
and Air Force policies, and Federal law.

e Determine whether USAFA policies and practices regarding sexual
assaults involving cadet suspects or victims adversely affect reporting,
investigation, victim assistance, adjudication, or remediation.

e Determine whether AFOSI thoroughly investigates sexual assault
incidents at USAFA.

Following the Fowler Report, at congressional request, we expanded the
evaluation to include assessing Air Force leadership responsibility for sexual
assault problems at USAFA.

See Appendix C for a discussion of our evaluation scope and methodology. See
Appendix D for prior coverage related to the evaluation objectives.

2 Individuals who attend the USAFA Preparatory School before admittance as first year cadets are know as
“candidates.” To become a first year cadet, an individual generally must attend basic training at USAFA, which is
5 weeks in duration and immediately precedes the freshman school year. During this time, the individuals are
knows as “basic trainees.” At USAFA, first-year cadets are known as “Fourth-Degrees or Cadet Fourth Class
(C4C), second-year cadets are Third-Degrees or Cadet Third Class (C3C), third-year cadets are Second-Degrees or
Cadet Second Class (C2C), and fourth-year cadets are First-Degrees or Cadet First Class (C1C). For evaluation
purposes, we use the more generally recognized freshman, sophomore, junior and senior titles to identify student
class year. We also group candidates, basic trainees and freshman cadets together and include them in the
freshman category.

5
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Part Il — Sexual Assault Survey

In May 2003, the Inspector General of the Department of Defense surveyed
female cadets at USAFA to collect their views on sexual assaults at USAFA,
including their views on factors such as the reasons for non-reporting (e.g.,
likelihood of reprisal or ostracism for reporting), personal safety on campus, the
command’s handling of sexual assault, and sexual assault support and training
programs. We developed two definitions for the survey:

Sexual assault (adapted from USAFA Instruction 51-201, “Cadet
Victim/Witness Assistance and Notification Procedures,” April 18, 2000):

The touching of another without their consent in a sexual manner,
including attempts, in order to arouse, appeal to, or gratify the lust or
sexual desires of the accused, the victim, or both. Sexual assault
includes, but is not limited to, rape, sodomy, fondling, unwanted
touching of a sexual nature, and indecent sexual acts that the victim
does not consent to, or is explicitly or implicitly forced into. It is
immaterial whether the touching is directly upon the body of another or

is committed through the person’s clothing.21

(Note:  Although rape is defined separately, the sexual assault
definition encompasses both rape and attempted rape; consequently, the
survey data reported for sexual assault and rape are not additive.)

Rape (essentially the same as the Uniform Code of Military Justice
(UCMJ), Article 120, Rape):

“An act of sexual intercourse with a female, by force and/or without her
consent (conscious or unconscious). Penetration, however slight, is
sufficient to complete the offense.”

Survey Population

Of the total 659 female cadets at USAFA, 66 were unavailable to complete the
survey and 12 more did not appear for scheduled appointments (unexcused
absences). The remaining 581 cadets completed the survey. Of the total surveys
completed, we eliminated two entirely—one was blank except for class year and a
general comment, and the other had so many inconsistencies that the results could
not be interpreted reasonably. Our survey results, therefore, are based on
responses from 579 female cadets, representing 87.9 percent of the population.

21

The Air Force believes this definition might be too broad and resulted in our survey producing a higher sexual
assault incident count than is appropriate. We acknowledge that we defined the term broadly. For example, in
adapting the USAFA definition, we excluded the clause that provides, “Consent is not given . . . when the person is
alcohol impaired . . .”(USAFAI 51-201, April 18, 2000, at paragraph 2.2). This adaptation could result in a
particular female cadet reporting a sexual assault when she might not have reported one had we retained the clause.
However, it is equally likely that a particular female cadet would not report a sexual assault because she believed
alcohol consumption led her to “consent” to the sexual activity. Ultimately, there was no “perfect” definition that
we could use for the survey, but we believe the one adapted from the USAFA Instruction was both reasonable and
appropriate. For example, the USAFA definition was the one to which the female cadets could best relate. Further,
the survey included multiple opportunities for comment and explanation, and our analysis of those comments and
explanations did not give us any reason to suspect that an incident was classified improperly in the survey.
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Sexual Assault Incidents

Based on our survey:

43 cadets (7.4 percent), including 15 members from the Class of 2003
(11.7 percent of that class), were victims of at least one actual or
attempted rape while at USAFA.

109 cadets (18.8 percent) were sexual assault victims one or more times
while at USAFA--177 incidents reported (includes incidents for the
43 cadets who indicated actual or attempted rape).

397 cadets (68.6 percent) experienced sexual harassment (unwanted and
uninvited sexual attention) in the form of sexual teasing, jokes, remarks, or
questions; 262 cadets (45.3 percent) experienced sexually suggestive
looks, gestures, or body language; 225 cadets (38.9 percent) received
sexually oriented letters, telephone calls, e-mails, instant messages, or
other material; 204 cadets (35.2 percent) experienced leaning over,
cornering, pinching, brushing against, or unwanted touching; and

129 cadets (22.3 percent) were pressured for sexual favors.

33 sexual assault incidents (18.6 percent) were reported to authorities.

Cadets who reported 14 sexual assaults (42.4 percent) experienced reprisal
for reporting the incidents. (“Reprisal” was not defined in the survey.)

143 sexual assaults (80.8 percent) were not reported to authorities due to:
(Note: Adding the 33 reported and 143 not reported yields 176, rather
than the 177 total incidents reported. Since the difference would not have
any significant impact on our analysis, we did not attempt to resolve the
statistical discrepancy.)

— embarrassment (77 incidents, or 53.8 percent);
— fear of ostracism by peers (66 incidents, or 46.2 percent);
— fear of reprisal (61 incidents, or 42.7 percent); or

— belief that nothing would be done about the sexual assault
(58 incidents, or 40.6 percent).”

For 172 of the 177 incidents reported, survey respondents categorized the
offenders as either (1) a fellow cadet, (2) a civilian or military member
(both affiliated and not affiliated with USAFA), or (3) an unidentified
person. The fellow cadet category was primary--149 incidents, or

86.1 percent of the total. Of these offenders, 65 incidents (43.6 percent)
involved cadet offenders who were senior to the victims.

22

Because cadets were allowed to select multiple reasons for not reporting, these numbers total more than the number
of incidents not reported. When all respondents (both sexual assault victims and cadets not indicating sexual
assault) were asked “other than embarrassment or shame, what do you think is the number ONE reason why some
victims at your academy do not report sexual assaults,” the top two reasons given were fear of ostracism by peers
(32.8 percent), and fear of punishment for other infractions (26.8 percent).
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For 174 of the 177 incidents reported, survey respondents identified
locations where the incidents occurred as either (1) on-installation at
USAFA (114 incidents, or 64.4 percent), including incidents occurring in
a USAFA dormitory (65 incidents, or 36.7 percent), (2) not at USAFA, but
at a USAFA-sponsored event (11 incidents, or 6.2 percent), or (3) not at
USAFA or a USAFA-sponsored event (49 incidents, or 27.7 percent).

Response to Sexual Assault Incidents

Based on our survey:

Previous command’s handling of sexual assault incidents: A slight
majority (310, or 53.5 percent) believed that previous leadership did not
handle sexual assault incidents appropriately, while 86 (14.9 percent)
believed they did, and 182 (31.4 percent) did not know.

Previous command’s efforts to curb sexual harassment: Almost half—
267 (46.1 percent)—Dbelieved the previous command made honest and
reasonable efforts to prevent or stop uninvited and unwanted sexual
attention, while 310 (53.5 percent) believed it had not.

Current command’s efforts to curb sexual harassment: Almost all

(556 respondents, or 96.0 percent) believed the current command was
making honest and reasonable efforts to prevent or stop uninvited and
unwanted sexual attention, while 22 (3.8 percent) believed it was not.

Cadet Safety: Most (365 respondents, or 63.0 percent) did not fear for
their personal safety, while 82 (14.2 percent) feared being hazed or
unjustifiably harassed, 51 (8.8 percent) feared being sexually assaulted,
and 27 (4.7%) feared being physically assaulted in a non-sexual manner.
Cadets also indicated overwhelmingly (over 90 percent) that they felt very
safe or safe in every location on campus, except when alone on academy
grounds during darkness hours. During darkness, 68.9 percent felt very
safe or safe; 20 percent felt somewhat safe; and 10.9 percent felt unsafe or
very unsafe.



Part 111 - Sexual Assault Investigations

We reviewed 56 AFOSI sexual assault investigative case files, the total number of
sexual assault cases that AFOSI identified as involving a USAFA cadet opened
over the last 10 years.? The cases involved incidents that occurred between
August 1, 1991, and November 17, 2002, and reported to AFOSI between
January 7, 1993, and February 21, 2003. To ensure appropriate emphasis on
recent policy and conditions, as opposed to historical conditions that might not
truly reflect current policy and requirements, we segregated the cases and
reviewed those opened over the last 3 years (18 cases). In addition, to relate
actual cases to the results of the survey that we conducted during May 2003, to
assess current climate/culture at the academy, we segregated the cases further and
looked at those opened after May 1999 (20 cases). The post May 1999 period
would coincide as best as possible with the cadet class years involved in the
survey.

Case Review Results

Three (5 percent) of the 56 AFOSI sexual assault investigations were closed after
investigation because the victim withdrew the complaint (1 case), or recanted the
allegations (2 cases). Evaluation of the remaining 53 cases revealed the
following characteristics:

e Most (53 percent) AFOSI sexual assault investigations involving USAFA
cadets involve rape or sodomy allegations, as opposed to lesser crimes
such as indecent acts.

e Most alleged assaults (64 percent) occur on base at USAFA and a large
proportion (42 percent) occur in academy dormitories.

e A large proportion (49 percent) of the incidents involve alcohol use and
these incidents usually involve both the victim and suspect using alcohol.

e The largest victim category is cadets (71 percent), and first-year female
cadets (including candidates and basic trainees) are (1) much more likely
to be sexually assaulted, or (2) much more likely to report a sexual assault
after it occurs, or (3) both more likely to be assaulted and to report the
assault.

e Cadet seniors (36 percent of the suspects) are by far more likely to be
suspects in an alleged sexual assault than other cadets, with the odds about
equal for the remaining three class years.

23

24

Five of these investigations were not completed when we finished our fieldwork. Investigative work continued on
two cases, and courts martial were pending in three cases. We also reviewed one investigation involving
consensual sex that came to our attention during the evaluation. This case was investigated during the 10-year
period and involved a female who was a cadet when a sexual relationship began between her and a Military
Member (Chaplin) assigned to USAFA. The relationship began in the early-1980s, continued for a number of
years, and resulted in the Military Member being discharged from the Air Force. This case did not involve a sexual
assault and, therefore, did not fit within the parameters for our evaluation. It is not included in our case analysis.
These cases all involved freshman cadet victims.

9
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e Most (51 percent) of the sexual assault investigations involve victims and
suspects who are both cadets—the remainder consists of civilians and
military members as either victims or suspects.

e 11 percent of the sexual assault investigations involve freshmen cadet
victims and upper-class cadet suspects.

e Investigation cleared the suspect in one case (2 percent) and resulted in
referring 48 suspects (79 percent) for prosecution or other action.

e A large proportion of the investigations resulted in civilian trial or military
courts martial (21 percent) and/or disenroliment from USAFA
(31 percent)—over the last 3 years, these proportions varied only slightly.

e The large portion of the remaining cases resulted in Article 15 punishment
(8 percent), or honor code sanctions (21 percent)—over the last 3 years,
these proportions declined to 0 percent and O percent, respectively.

e 19 percent, however, do not result in punitive action because the evidence
is insufficient—over the last 3 years, this proportion increased to
23 percent.

Appendix E details our case review results.

Our case reviews disclosed the following conditions.

A. Barriers to Reporting, Investigating and
Prosecuting Sexual Assault Cases

We identified barriers to reporting sexual assaults to law enforcement and
to investigating the cases. Barriers to reporting occurred in

25 (47 percent) of the cases. The primary barrier to reporting a sexual
assault was the USAFA process adopted in 1993% and formalized in July
1997,% under which the victim decided whether to report a sexual assault
to law enforcement personnel. Other reporting barriers that we identified
involved victims who were hesitant to report or delayed reporting a sexual
assault because they (1) feared getting into trouble for underage drinking,
(2) feared their assailants and believed the assailants would commit
additional acts/abuses against them if they reported the sexual assaults, or
(3) were embarrassed for allowing themselves to be in places or situations
permitting the sexual assaults to have occurred. The result was that, on
average, more than 4 months (127 days) elapsed before the incidents were
reported to AFOSI—over the last 3 years, the delay was more than

7 months (232 days). After this much time, a sexual assault examination

% Air Force Working Group Report, p. 11

% The USAFA Superintendent implemented a confidential sexual assault reporting program in 1993, without prior
Air Force approval, by changing operating processes. In November 1995, the subsequent Superintendent
implemented the new sexual assault reporting program based on draft policy documents. Policy governing the new
program was not finalized until July 1997, after the Air Force Surgeon General approved a waiver relieving
USAFA medical personnel from policy requiring them to report sexual assaults to AFOSI. The program
development is discussed later in this report and detailed in Appendix F.
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on a victim or suspect would not produce useful evidence. Similarly,
physical evidence possible from a crime scene examination would most
likely be lost, and even witness memories likely would have diminished
substantially.

Barriers to investigative work occurred in 6 (11 percent) of the cases.
These barriers were all beyond AFOSI control and included (1) USAFA
staff giving “rights advisements” and advising suspects to retain legal
counsel before AFOSI was notified, which limited investigator ability to
gain cooperative relations with suspects and, thereby, attain possible
confessions, and (2) USAFA staff advising victims that they did not have
to talk to AFQOSI, thereby delaying reports to AFOSI and potentially
causing losses of physical and other evidence essential to identifying
suspects and solving the crimes. At least partially as a result of these
reporting and investigative barriers, AFOSI did not identify suspects in

9 percent of the cases and in an additional 19 percent (28 percent total),
the evidence was insufficient to result in prosecution or action against the
suspects. We cannot conclude based on the overall data that these
consequences resulted totally from the reporting and investigative barriers,
but they certainly would have been major contributing factors and
constituted barriers to prosecuting and punishing sex offenders at USAFA.

B. Once Notified, AFOSI Generally
Conducted Thorough, Timely
Investigations, But There Were Exceptions

Investigative work in 5 (28 percent) of the 18 cases opened in the last

3 years was untimely or not completed thoroughly. Except for one case,
these investigative deficiencies probably would not have impacted case
outcomes. In our view, nothing would be gained currently from re-
opening the investigations.”’

We identified problems with timeliness or thoroughness in the following
investigations:

e Case Number _: After a 4 month delay, the victim

alleged that a male cadet had raped her in a vehicle operated by the
accused. The accused claimed they had only kissed. Other cadets, who
reportedly were in the vehicle with the victim and the accused
immediately before the alleged rape, were not identified and interviewed.
For example, dormitory sign-in/out sheets were not checked to identify
possible witnesses, establish date and time, or otherwise support the
victim’s statement. In addition, the auto was not located for crime scene
processing or owner interview. The investigation did not result in

27

We do not believe that timeliness or thoroughness deficiencies impacted the outcomes in four cases. In the
remaining case, the deficiencies involved physical evidence identification and crime scene processing. The time
elapsed since the deficiencies occurred would preclude obtaining meaningful, tangible evidence that would support
current prosecution efforts.
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prosecution, or other action. A thorough investigation might have
resolved the allegation.

Case No. _: Bed linens and clothing (pajamas)

were not seized as evidence and canvass interviews were not conducted to
identify a suspect. The case agent believed that hair evidence, which
might have been found on the items, would not have been meaningful
because the case involved kissing and fondling only and because cadet
rooms were noted for having lots of hair present. The case agent did not
conduct canvass interviews because he believed the victim’s roommate
had refuted the victim’s statement concerning the alleged crime.

However, the case agent did not obtain a sworn statement from the
roommate. In addition, the sheet and blanket had been issued to the victim
only recently and hair evidence could have been meaningful in identifying
a suspect. Finally, the case agent did not document reasons for the
omissions in the investigative file.

Case No. _: The suspect’s ring was not seized and

checked for blood evidence, and the crime scene was not processed—
photographed, sketched, or evidence collected. AFOSI was not involved
until approximately 1-week after the incident and witnesses had reported
that the victim cleaned up blood at the scene after the incident. However,
laboratory analysis on the suspect’s ring and on carpet from the scene
might have produced evidence, or logical investigative leads, and should
have been accomplished. The items were not analyzed and the reasons
were not fully documented in the investigative file.

Case No. _: Victim and suspect e-mails indicated

the possibility that sexual activity might have been consensual, and also
tended to contradict the victim’s statement that she did not yell during the
alleged assault because she feared cadet discipline. However, the case
agent waited at least 12-days to review the e-mail evidence and never re-
interviewed the victim regarding the e-mails to assess credibility in her
allegations. The case agent also waited a month to pursue one suspect
interview. In addition, (1) a Forensic Science Consultant was not
contacted, even though required in AFOSI guidance, and (2) AFOSI did
not follow-up after receiving a SJA letter informing AFOSI that action
was not being taken in the case.

Case No. _ The crime scene was not

visited or processed to collect semen stain evidence that might have been
present, or validate the victim’s claim that the door lock to her dormitory
room was broken. The case agent believes that visiting the crime scene
would not have furthered the investigation because the subject and victim
agreed the sex act took place and the only question was consent, and
because there would not have been a way to determine when semen
evidence was left at the scene. However, neither the decision nor basis
was documented in the investigative file. Although processing the crime
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scene in the case might not have produced conclusive evidence, it would
have given the investigators an additional basis for addressing the consent
issue and pursuing the most appropriate case outcome.

An additional case [ /ith timeliness or thoroughness

problems is described below in Finding C.

C. Additional Investigations Should Have
Been Opened

Statements and information in two cases indicated that sexual assaults
other than the ones under investigation had occurred and should have led
to additional investigative case openings. AFOSI, however, did not open
the additional investigations.

Information on these cases follows:

e Investigation No. _: During interview, the victim (a

non-cadet who resided in the Colorado Springs area) indicated that she
had sexual relations with other cadets the previous year, when she would
have been only 15 years old. AFOSI did not pursue the possible statutory
rape (carnal knowledge) crime. (As a result of our findings, AFOSI
referred this matter to its legal office, which recommended that AFOSI
locate and re-interview the victim to ascertain if any rape occurred during
the timeframe involved.)

Investigation No. | || | Bl During interviews, two witnesses
indicated that the suspect had also sexually assaulted them. AFOSI did

not pursue these allegations. (As a result of our findings, the two
allegations were sent to the AFOSI legal office for comment and/or
recommendation.)

One investigation included in our review (96DET808D7-S792190) involved an alleged
rape that the victim subsequently recanted. The suspect named in the investigation, a
USAFA cadet, subsequently graduated and became an active Air Force officer. During
our efforts to determine whether possible USAFA sex offenders had been improperly
commissioned, we discovered another rape complaint involving the same suspect.

Investigation No. Wg a job interview with
AFOSI Detachment 102 in an active duty officer and
former Reserve Officer Training Corps (ROTC) student alleged that a
USAFA cadet raped her during a USAFA/ROTC Summer program

in . Detachment 102 documented the allegation in a “zero” file
and referred the allegation to AFOSI Detachment 323, q
I \ here the alleged suspect was then assigned. Detachment [,
however, did not open an investigation to resolve the allegation. We

referred the matter to SAF/IG, which resulted in a criminal investigation
into the alleged rape. In addition, AFOSI initiated a “Commander
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Directed Investigation” to determine whether its personnel complied with b6
internal guidance when the rape allegation was received in [}

Air Force Working Group Determination. Air Force Working Group members
with military justice experience evaluated 43 investigative cases containing
alleged sexual assaults at USAFA to determine whether, in light of the available
evidence, the criminal dispositions appeared reasonable. The reviewers “. ..
disagreed with the reasonableness of the criminal disposition of one case . . .
questioned, but could not form an opinion on, four others . . . [and] would have
favored use of formal criminal processes to resolve close factual issues . ..” in
others.®® Our evaluation included analyzing all 56 investigations that AFOSI
initiated over the last 10 years, which would include all the investigations that the
Air Force Working Group reviewed. Our investigative case analysis did not
cause us to question the Air Force Working Group determinations in this area.

Conclusion

Based on reviewing the investigative case files and conducting follow-up
interviews with the case agents and other AFOSI personnel, 5 (28 percent) of the
18 investigations opened during the last three years (CY 2000 through CY 2003)
omitted investigative steps necessary to thoroughness. In one case (6 percent), the
investigative omissions might have affected the case outcome.

Recommendation

1. We recommend that AFOSI management require, and increase management
oversight to ensure, that AFOSI investigators who conduct sexual assault
investigations complete all investigative steps necessary to thoroughness in
the investigations. The basis for omitting any logical investigative step in the
investigations should be documented in the investigative file.

% Air Force Working Group report, pp. 156-164
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Part IV — Prior Work on Sexual Assault Issues

Introduction

The Air Force Working Group and Fowler Panel completed substantial work on
USAFA sexual assault issues, and the Air Force is continuing corrective actions
in response to the work and its Agenda for Change. In completing their work, the
Air Force Working Group and Fowler Panel both operated under strict time limits
and both ended their work identifying areas for further study. The Fowler Panel
noted certain shortcomings in the Air Force Working Group report, but generally
left the analysis of those possible shortcomings to our evaluation.

Our objectives for this evaluation evolved over time in response to the previous
work and the Inspector General of the Department of Defense commitments to
Congress and DoD leadership. In the end, in addition to assessing the individual
AFOSI criminal investigations, we agreed to provide oversight of the Air Force
Working Group’s results (this part of the report) and assess Air Force leadership
accountability for the problems (Part V of the report). In completing our
evaluation, we segregated information into the following categories:

e Sexual Assault Reporting and Investigation;

e Legal and Prosecutorial Matters;

e Amnesty for Infractions;

e Victim and Witness Assistance Program;

e Counseling Services for Victims;

e Medical Support Services for Victims;

e Prevention and Awareness Training;

e Security and Cadet Safety;

e Grievance Process/Appeal-Redress Methods; and

e Victim Confidentiality and Privacy.

Except as specifically addressed below and in Part V, we do not question either
the Air Force Working Group or Fowler Panel determinations or
recommendations.

Responsibility for Sexual Assault Investigations at USAFA

AFOSI is a Federal law enforcement agency responsible for conducting criminal
investigations, counterintelligence activities, and specialized investigative and
force protection support for the Air Force. Organizationally, AFOSI is a field-
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operating agency under the direction and guidance of the Air Force Inspector
General (SAF/1G).” The AFOSI Commander exercises command authority over
all assigned personnel, facilities, property and funds, and has independent
authority to initiate criminal investigations under both statute and DoD policy.
The AFOSI Commander reports to SAF/IG, who reports to the Secretary of the
Air Force.

AFOSI is responsible for investigating “[r]ape, sodomy, carnal knowledge, child
molestation, or cases involving serious bodily harm,” which includes all sexual
assaults at USAFA.* AFOSI maintains an investigative office (Detachment 808)
at USAFA to investigate crimes involving USAFA personnel or property. The
office is currently staffed with 11 criminal investigators, including the
Detachment Commander (DETCO).

Sexual Assault Program Before the Agenda for Change

In early 1993, the USAFA Superintendent (Lieutenant General Bradley C.
Hosmer), without prior Air Force approval, began implementing a new sexual
assault program intended to ensure that victims would have someone (USAFA
nurses) with whom to discuss sexual assaults while maintaining their identities
and details of the assaults confidential. The Superintendent reported that he
intentionally excluded the Cadet Counseling Center from the process because he
believed cadets did not trust the center to maintain their counseling records
confidential.** He implemented the new program through new or modified
processes adopted unofficially. Lieutenant General (LtGen) Hosmer contravened
Air Force polices by limiting sexual assault reporting to USAFA commanders
who would be obligated to report them to AFOSI for investigation. Because he
received periodic notifications from USAFA nurses that sexual assaults had
occurred and did not report them for investigation, LtGen Hosmer personally
violated Air Force policies requiring reporting. Specifically, AFR 124-4,
“Initiating AFOSI Investigations and Safeguarding, Handling, and Releasing
Information from AFOSI Investigative Reports,” November 29, 1989, required
LtGen Hosmer to “. . . refer matters and offenses that fall within AFOSI
investigative responsibility. . . .” (See Appendix B) LtGen Hosmer retired from
the Air Force, leaving the USAFA Superintendent position, in June 1994.

2 Air Force Mission Directive (AFMD) 39, “Air Force Office of Special Investigations (AFOSI),” November 1, 1995

30 Air Force Instruction (AFI) 71-101, Volume 1, “Criminal Investigations,” December 1, 1999, Attachment 2, Rule
25. The AFI designates “Sex Offenses” as rape, carnal knowledge, sodomy, indecent exposure, sexual misconduct,
voyeurism, and child molestation”

The Cadet Counseling Center has Air Force medical professionals to counsel individuals and groups. If they are
unable to meet specific needs, the center refers cadets to the Life Skills Support Center (LSSC) located on USAFA
grounds. LSSC has mental health services for drug and alcohol treatment, family maltreatment and other general
matters as needed. If neither the Cadet Counseling Center nor LSSC is able to meet a cadet’s mental health needs,
USAFA will pay for civilian professional counseling. (Fowler Report, at 83) Thus, in excluding the Cadet
Counseling Center from the sexual assault reporting process, the Superintendent excluded the professionals best
trained and equipped to assist sexual assault victims.

31
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In early 1995, |

established a Process Action Team (PAT) to analyze the cadet social climate at
USAFA and recommend improvements.* The PAT recommended various
training initiatives, awareness practices, reporting initiatives and further climate
surveys. Some initiatives that the PAT recommended were based on an erroneous
position that sexual assaults did not have to be reported for investigation without
the victim’s permission or a decision from “the chain of command.” Based on the
PAT recommendations and the sexual assault program then in effect at USAFA,
which the former Superintendent had adopted unofficially, USAFA drafted a new
operating instruction (34 TRW Operating Instruction 36-10, “Sexual Assault
Victim Assistance and Notification Procedures”) for the Superintendent’s
approval.

In November 1995, following a U.S. General Accounting Office (GAO) report
identifying sexual harassment problems at all the Service academies, the

implemented the sexual assault program in the draft
Training Wing operating instruction.** The program continued the previous
Superintendent’s process under which victims could report sexual assaults
confidentially and provide only the information they wanted to share. It also
allowed USAFA commanders to not report sexual assaults to AFOSI.

AFOSI discovered the USAFA confidential sexual assault reporting process in
early 1996, after a cadet sexual assault victim who initially followed the USAFA
confidential reporting process reported the crime to AFOSI. After learning about
this incident, and after an AFOSI Staff Judge Advocate and psychologist “fact-
finding” trip to USAFA, AFOSI complained to the SAF/IG, who then organized a
team with AFOSI, Air Force Surgeon General and Air Force Judge Advocate
General representatives to visit USAFA and review the sexual assault program.®
However, the || G it objected to the visit or
asked SAF/IG (LtGen Swope) not to send the team and offered to forward his
draft program instruction to SAF/IG for an Air Force “headquarters” review. In
any event, the team did not go to USAFA, and SAF/IG received the draft program
instruction (34 TRW Operating Instruction 36-10, “Sexual Assault Victim
Assistance and Notification Procedures”). He referred it to the ||| GTGcGTG

for review, and a Judge Advocate
working group was formed.

32
33

34

35

February 19, 2004, Fogleman interview, p. 26 Though not specifically stated in the charter, our interview of
General Ronald R. Fogleman, Air Force Chief of Staff during this period, disclosed that | NNNEEE chartered this
group in response to a recent GAO report about the sexual harassment climate at the Service Academies

Effective July 7, 2004, GAO became the Government Accountability Office (GAO) to better reflect that it has
become a “modern professional services organization.” P.L. 108-271, 118 Stat. 811 (2004)

1996 SAF/IG Briefing slides, HQ USAF Review of USAFA Sexual Assault Operating Instruction (C.1.116)
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Following the working group effort to address the issues, on June 26, 1996, the
SAF/IG forwarded a revised draft policy to the USAFA Superintendent.*® The
revision package was “. . . a basic concept of operations . . . “ not “. . . the details
necessary to implement a comprehensive program. . . .”*¥ Significantly, the
revisions included provisions requiring all sexual assaults to be reported to the
Commandant of Cadets, the officer primarily responsible for maintaining morale,
good order and discipline in the cadet wing. However, the revisions also provided
that . . . [v]ictims who do not want to report an assault to criminal investigation
agencies may . . . remain anonymous unless the Commandant of Cadets . . .”
decides to require an investigation.

The USAFA Superintendent did not finalize the draft Training Wing instruction.
Instead, following the arrival of a new USAFA Judge Advocate, USAFA
completed a draft USAFA Instruction (USAFAI) 51-201, “Victim and Witness
Assistance and Notification Procedures,” based in part on the SAF/IG concept
reflected in the revisions to the draft Training Wing operating instruction.
I inplemented the program reflected in draft USAFAI 51-201 in
November 1996. The new policy was then finalized on July 15, 1997. The
SAF/IG (LtGen Swope), with

agreement, coordinated on draft USAFAI 51-201.

program, both as implemented under the draft Training Wing

operating instruction (November 1995) and under draft USAFAI 51-201
(November 1996), continued LtGen Hosmer’s program concept allowing victims
to report sexual assaults confidentially and provide only the information they
were willing to share. It also continued allowing USAFA commanders to
withhold sexual assault reports from AFOSI, which was contrary to both DoD and
Air Force policy requirements. See Appendix B.

During the intervening time between implementing and finalizing the new
USAFA policy, on February 14, 1997, the
briefed SAF/IG (LtGen Swope), the || G
and the Air Force Surgeon General (LtGen Charles H. Roadman I1) on the new
USAFA program and need for a “waiver” from the reporting requirements in Air
Force Instruction (AFI) 44-102, “Patient Care and Management of Clinical
Services,” July 1, 1995. Following the briefing, LtGen Swope, LtGen Roadman,
and || 2greed that they would support the USAFA program.
Subsequently, on May 9, 1997, the Air Force Surgeon General approved a policy
waiver relieving all USAFA medical personnel from reporting sexual assaults to
AFOSI in accordance with AFI 44-102.® The Surgeon General waiver meant that

% After receiving the draft from SAF/IG, the _ established a working group

37
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(five Judge Advocate attorneys, plus a Surgeon General representative) to review the policy. Three working group
members (the two most senior attorneys and the Surgeon General representative) objected to the policy.
Ultimately, however, the working group followed guidance from the Air Force Deputy Judge Advocate General to
redraft the policy while preserving the USAFA program to the maximum extent possible.

Memorandum for USAFA/CC, Subject: Sexual Assault Victim Assistance and Notification Procedures, June 26,

The waiver was supposed to have been temporary and required review after a year. The review, however, did not
occur and the waiver continued in effect until May 27, 2003, when actions were taken under the Agenda for
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USAFA medical personnel were no longer violating Air Force-wide policy when
complying with the USAFA program.

The primary effect of the USAFA sexual assault reporting program was that it
withheld information from commanders who would be obligated to report the
crimes. We note in this regard that SAF/IG is proponent for some of the Air
Force policy requiring crime reporting to AFOSI and, as a result, his coordination
on draft USAFAI 51-201 could arguably constitute an “effective” waiver of
reporting requirements. However, we do not believe that SAF/IG was authorized
to waive policy promulgated on behalf of the Secretary of the Air Force and the
Secretary of Defense without fully coordinating and gaining approval from the
Secretary of the Air Force. In any event, the coordination action did not
constitute a proper waiver and resulted in impeding AFOSI authority under both
statute and policy to initiate investigations. Since the Air Force-wide policy was
not properly waived, USAFA commanders (non-medical personnel) who learned
about sexual assault crimes continued to violate Air Force-wide requirements that
they report the crimes to AFOSI.

Overall, the USAFA sexual assault program that continued in effect from early
1993 until May 27, 2003, when USAFA announced its new policy for sexual
assault reporting under the Agenda for Change, continuously contravened and at
times directly violated Air Force-wide policies that required commanders to
report crimes to AFOSI for investigation. The program also contravened both
statute and policy intended to ensure that criminal investigators have independent
authority to initiate and conduct investigations without interference. The USAFA
program prevented criminal investigators from even learning about sexual assault
crimes, thereby denying them the opportunity to exercise their independent
authority to decide whether a criminal investigation was warranted. Sexual
assault reporting to AFOSI was adversely affected in this way for approximately
10 years, despite continuing AFOSI objections. The sexual assault reporting
program would not have been possible without SAF/IG, Air Force Judge
Advocate General, Air Force Surgeon General, and SAF/GC condoning actions or
agreement.

The evolution of the USAFA confidential sexual assault reporting program is
described in more detail in Appendix F.

Sexual Assault Program After the Agenda for Change

According to the Air Force, following the Agenda for Change, USAFA sexual
assault policy is now consistent with standard Air Force definitions and policy,
and sexual assault reporting is now mandatory. The new program assigns
responsibility for sexual assault case management to the USAFA Vice
Commandant. As part of the new program, the Vice Commandant has developed

Change. No effort was made to reconcile the basis for this waiver with other policies that continued to require Air
Force commanders to report crimes to AFOSI.
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and implemented an Academy Response Team (ART) process.®* The ART is
comprised of medical, legal, counseling and command elements that assist sexual
assault victims immediately, develop the facts, and initiate appropriate actions.
ART members are Tier 1 (34" Training Wing, Victim Advocate Coordinator,
AFOSI and legal liaisons, AFOSI representative, and Security Forces
representative), or Tier Il (medical and chaplain representatives). Tier I members
are the immediate responders with the most vital roles in initiating victim support.
All ART members receive special training on managing sexual assault cases,
including victim psychology, and are required to brief victims thoroughly on
investigative and legal processes.” Under the new policy, sexual assault reports
are not confidential and all must be investigated appropriately.” However, the
reports are “Law Enforcement Sensitive” and efforts are required to protect victim
privacy.*

To meet the ART liaison member requirement, in September 2003, AFOSI
established a new position, “AFOSI Advisor to 34™ Training Wing,” which
requires:

“... [a]n experienced special agent who has completed a successful
tour as a Detachment Commander with a solid understanding of AFOSI
procedures and processes. At SecAF [Secretary of the Air Force]
direction, the incumbent will act as an advisor to the 34" Training
Wing (TRW) Vice Commander (dual hat-Vice Commandant) on the
investigative process with primary focus on matters involving sexual
assault allegations. He/she will not be involved in the conduct of any
investigative or operational activity. Incumbent will be OPCON and
ADCOJ;I to 34 TRWICV, assigned to the 34 TRW OSI advisor
billet.”

Duties for the position include:

“... Serves as a Tier 1 member of the USAFA Academy Response
Team (ART)

- Ensures complainants receive information about the investigative
process at the outset and throughout the course of their case

39
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Personnel from the Office of the USAFA Judge Advocate, the Cadet Counseling Center, and AFOSI assisted in the
ART development and implementation.

Agenda for Change, p. 11

Id, p. 1. “There are two exceptions: Information received by a chaplain in a private, counseling, or religious
setting (See AFI 52-101), or by a lawyer within the attorney/client privilege. Such information is privileged and
will not be reported without the consent of the victim, though victims should be encouraged to report. However,
information given to the legal (JA) liaison of the Academy Response team is not privileged. Psychotherapists,
including Counseling Center personnel, who learn of an alleged sexual assault are required to report the incident in
accordance with this memorandum. Beyond this requirement, however, information provided to a psychotherapist
or an assistant to a psychotherapist for the purpose of facilitating diagnosis or treatment is generally confidential
(some other exceptions may apply, see AFI 44-109).”

Id, p. 1. “Law Enforcement Sensitive information is protected, limited distribution only information, and handled
within a defined group of authorized users on a need to know basis.”

Position Description, “AFOSI Advisor to 341 Training Wing, USAFA, CO”
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- Uses AFOSI experience to ensure that USAFA response
processes cause no unnecessary delays or negative impact on effective
criminal investigations (i.e., loss of evidence) or potential
prosecution . ..”

The AFOSI advisor is assigned to the 34™ Training Wing, who will oversee the
day-to-day work and rate the advisor’s job performance. The advisor responds to
sexual assault complaints, advises victims on the investigative process and what
to expect during investigations, and conducts training for USAFA. The advisor
also performs “. . . [o]ther duties as assigned by 34 TRW/CV.” Finally, the
advisor informs the local AFOSI detachment when sexual assault reports are
received.

The AFOSI advisor does not have law enforcement authority and does not carry
criminal investigator credentials. For all practical purposes, the AFOSI advisor is
a USAFA employee with AFOSI background, not currently in the AFOSI chain
of command.

Sexual Assault Reporting and Investigation

The statutes and policies governing sexual assault reporting and investigation are
detailed in Appendix B. In summary, under statutory and policy requirements
that have been in effect since at least the mid-1980s, Air Force commanders are
required to investigate sexual assault crimes and must refer alleged sexual assault
crimes to AFOSI for investigation. Once the crimes are reported, AFOSI has the
responsibility and independent authority under both statute and policy (see
Appendix B) to initiate and conduct criminal investigations without command
interference.” In the event of an attempted impediment to an investigation or
investigative technique, AFOSI must report (through SAF/IG) to the Secretary of
the Air Force. The Secretary of the Air Force must resolve the problem promptly
and notify the Inspector General of the Department of Defense.

The Air Force Working Group recognized the USAFA program’s effect on sexual
assault reporting and investigation. However, in considering the issues, the
working group concluded that “. . . it appears that the Commander, AFOSI, after
consideration of the Academy’s position in 2000, concurred in the [Academy’s]
process.”* The Air Force Working Group based this conclusion on a May 4,
2001, e-mail from Brigadier General (BrigGen) Francis X. Taylor, the AFOSI
Commander from July 1996, until May 2001.“ However, the working group did
not interview BrigGen Taylor until after issuing the report and, according to
BrigGen Taylor, did not use his e-mail in the proper context.”

44

45
46
47

AFOSI may also develop and initiate criminal investigations without a report from a commander. However, the
USAFA program prevented AFOSI from even learning about the crimes, thereby denying AFOSI any ability to
exercise this independent authority.

Air Force Working Group Report, p. 44
Ibid, p. 44, footnote 374. BrigGen Taylor now serves as Assistant Secretary of State for Diplomatic Security
July 16, 2003, Taylor Interview Transcript (Air Force Working Group), p. 2

21
FOROFHCGIALUSE ONLY



We agree with BrigGen Taylor. The agreement referenced in the Air Force
Working Group conclusion was a final effort to ensure sexual assaults at USAFA
would be reported to AFOSI and, had the agreement been implemented, AFOSI
would have been in a position to investigate the crimes. The agreement, however,
was never fully or formally implemented. BrigGen Taylor told us, in fact, that it
was “. . . not formalized into an agreement because the implementation aspects of
it were not clear. Which is why | wanted people to go back out and work with the
staff on how to make that happen.”*®

AFOSI was Unable to Alter the USAFA Program

The AFOSI Commander, after first learning about the USAFA program in early
1996, continually objected to the program and attempted numerous times to
prevent its adverse effects on AFOSI’s ability to initiate criminal investigations.
In the end, however, the AFOSI Commander had neither the seniority nor the
organizational independence necessary to prevent or alter the USAFA program
that effectively excluded AFOSI from receiving sexual assault reports.

The AFOSI Commander elevated his concerns about the USAFA program to the

SAF/G, the |G - others on at least three

occasions between 1996 and 2000.

e Inearly 1996, a delayed sexual assault report to AFOSI occurred that
involved a nurse without current USAFA status who took independent
action and compromised evidence. After sending an AFOSI headquarters
team to assess the situation, the AFOSI Commander briefed SAF/IG. The
actions resulted in an Air Force Judge Advocate General working group
that reviewed and redrafted the USAFA policy, but did not resolve the
AFOSI concerns.

e In late 1999, after two female cadets determined that the same male cadet
had sexually assaulted them both, and one came forward to AFOSI. At
approximately the same time, AFOSI opened an investigation after a
former cadet had a “flashback” type experience and complained to AFOSI
about an on-and-off sexual relationship that she had with a USAFA
chaplain beginning some 10 years earlier when she was a USAFA cadet.
The two events caused BrigGen Taylor to ask the SAF/GC to review the
USAFA policy. The meeting resulted in another working group, which
the
headed % The working group
continued from late 1999 until August 2000 or later, but did not resolve
AFOSI concerns about sexual assault reporting at USAFA.

b6

8 December 2, 2003, Taylor Interview Transcript, p. 32

“*" The Fowler Panel questioned why - who also headed the Air Force Working Group, never disclosed his
previous involvement in the matter. This issue is addressed in Part 1\V/-Accountability
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e In August 2000, after LtGen Huot replaced LtGen Kehoe as SAF/IG,
BrigGen Taylor again raised objections to the USAFA program and was
told to work it out with USAFA. As a result, BrigGen Taylor traveled to
USAFA and met with then USAFA Superintendent (LtGen Dallager) in
mid-November 2000, “. . . to forcefully express his views. . . .”® The
meeting resulted in the USAFA Superintendent *. . . looking for a
methodology to get . . . [AFOSI] involved while assuring anonymity of the
victim . . .”®* The meeting also resulted in two referrals to AFOSI almost
immediately. The AFOSI Commander, however, was “. . . not ready to
declare victory as . . . [AFOSI still was] not made aware of ALL
complaints . . .”*? Following a subsequent meeting with the USAFA
Commandant (BrigGen Mark A. Welsh) in May 2001, the AFOSI
Commander seemed convinced that USAFA would begin notifying
AFOSI on all sexual assaults, still without victim identity. According to
BrigGen Taylor, AFOSI then “. . . would have authority or opportunity to
go talk directly to the Superintendent on those cases where we felt very
strongly, which would have been all of them. .. .”*® (Emphasis added)
BrigGen Taylor, however, retired from the Air Force in May 2001, and
BrigGen Welsh left USAFA for a new assignment in August 2001. Even
though BrigGen Taylor alerted his successor (BrigGen Leonard E.
Patterson) to the situation, the successor AFOSI Commander did not
follow-up and the agreement was never fully or formally implemented.>

According to BrigGen Taylor, throughout his entire involvement in the matter,
Air Force leadership never reconciled the USAFA interest in confidentiality with
the AFOSI interest in timely investigations. After SAF/IG coordinated on the
draft USAFA policy in 1996, however, BrigGen Taylor believed AFOSI had “. . .
received direction that this [confidential sexual assault reporting] was the way it
was going to be at the Academy. . . .” He understood that the SAF/IG action
was “. . . on behalf of the Secretary of the Air Force” and, since the Secretary had
authority to stop an investigation, he then tried to accommodate the new policy
and provide the investigative support that AFOSI was required to provide.
However, BrigGen Taylor never agreed that the USAFA program was the way to
approach the problem and he continued to object to the program. In fact, he
recalled several meetings where he pointed out specifically that “. . . you know,
‘we were ignoring a crime. We’re going to commission people who have been
involved in criminal activity and that’s predatory,” and on and on and on as
reasons for not going in this direction.”®

50
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September 13, 2000, - e-mail to SAF/GC, Subject: “RE: AFA Sexual Assault Reporting”
November 19, 2000, Taylor e-mail to _ Subject: “RE: Academy”

Ibid

July 16, 2003, Taylor Interview, p. 17

Patterson was copied on several e-mails involving Taylor’s meetings with USAFA. In addition, Patterson’s

previous position was the SAF/IG Director for Special Investigations, and he was copied on many if not most e-

mails involving the [l Working Group.
July 16, 2003, Taylor Interview, p. 6
Ibid
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Conclusion

BrigGen Taylor should not have allowed his disagreement with the USAFA
program to continue for many years without elevating the matter to the Secretary
of the Air Force. The USAFA program contravened statutory and policy
requirements that guaranteed independent investigative authority (see

Appendix B), and BrigGen Taylor clearly recognized the program effects. Had
USAFA officials interfered with a single investigation, the policy would have
required elevation to the Secretary of the Air Force and ultimate reporting to the
Inspector General of the Department of Defense. A program that prevented many
investigations certainly should have warranted no less.

On the other hand, we recognize that the elevation would have had to be through b6
the SAF/IG, and that the SAF/IG, | EGEGTcTzNGNGNNEEEEEEE. - A

Force Surgeon General all ultimately agreed to support the USAFA. (This area is

addressed further in Part V, Responsibility.) As a result, efforts to elevate the

matter to the Secretary of the Air Force would have pitted BrigGen Taylor against

more senior Air Force officials, both in rank and in the Air Force organization,

and the more senior officers included his first line supervisor.

We also recognize, however, that BrigGen Taylor’s assignment as AFOSI
Commander was his “terminal” or final assignment before retiring from the Air
Force. This is essentially the standard for AFOSI Commanders to help ensure
that their future military careers will not be jeopardized from taking independent
criminal investigative actions that are unpopular. However, the same is true of
BrigGen Hoffman, the previous AFOSI Commander who initially raised the
issues to BrigGen Taylor and caused him to pursue the matter. It is also true of
BrigGen Patterson, who followed BrigGen Taylor as AFOSI Commander
beginning in May 2001.

This situation demonstrates a fundamental flaw in the Air Force organizational
structure that permits senior officers to influence AFOSI independent
investigative authority. Furthermore, unless the current Air Force organizational
structure is changed, potential for the same type adverse affects on AFOSI
independence will continue. If the Air Force does not proceed swiftly to adopt
the organizational change that we are recommending below, we believe the
Secretary of Defense should consider civilianizing the senior AFOSI position to
ensure that the type of senior officer influence that prevented the initiation of
independent criminal investigations at the USAFA does not reoccur in the future.

The Current USAFA Program will not Solve the Problem

USAFA implemented the new policy in Commander’s Guidance 05-8, May 27,
2003, which provides:

“... The SFCC [Security Forces Control Center] will immediately
notify Tier 1 of the Academy Response Team (34 TRW CV, Victim

24

FOROFHCGIALUSE ONLY



Advocate Coordinator, AFOSI and legal liaisons, AFOSI
representative, and Security Forces representative). This group will
confer promptly to determine what needs to be done to assist the
complainant, and what investigative steps are necessary.... The
Victim Advocate Coordinator along with the AFOSI and legal liaisons
will ensure that the complainant is informed of and offered all available
services, and that applicable investigative and legal processes are
explained to the complainant. . . .” (Bolding added for emphasis)

The type of interdisciplinary approach to crime that USAFA is attempting is not
new. This approach has been used successfully in both Federal and civilian law
enforcement for many years. For example, a Sexual Assault Nurse Examiner
(SANE) in Minneapolis, Minnesota runs one of the oldest Sexual Assault
Response/Resource Team (SART) programs in the United States. The SART
concept is based on the belief that “. . . a team response helps prevent the victim
from reporting the account of the assault repeatedly. . . . [and] confusion among
professionals trying to meet the needs of the rape victim as she progresses through
the health care and criminal justice systems.” According to SART program
documentation, SART members typically include the SANE, police or sheriff,
detectives, prosecutor, rape crisis center advocate or counselor, and emergency
department medical personnel. ... [W]hen law enforcement is called to the
scene of sexual assault, they will protect the client from further harm, protect the
crime scene evidence, and take a limited statement from the victim to determine if
a sex crime was committed.” If a victim goes for emergency medial treatment
immediately, law enforcement is called immediately to determine if a crime has
been committed.”’

SART programs, therefore, involve both police officers and detectives
(investigators) from the outset to prevent investigative delays, as well as to meet
victim needs. To do otherwise would increase the opportunity for crime scene
contamination and the resulting physical evidence losses, and would reduce
ability to collect testimonial evidence from the victim and witnesses while the
details are strongest in their minds. The ultimate effect would be reduced ability
to pursue successful criminal prosecutions against sex offenders.

Under the USAFA requirements for ART, however, the “AFOSI advisor” is not
actually in AFOSI and an AFOSI investigator is not assured presence at the initial
contact with the victim. In our view, this process is not an effective use of limited
criminal investigative resources, will continue to inhibit timely investigations and
successful prosecutions, and is contrary to required investigator independence.
Furthermore, we do not believe that AFOSI should be required to use an allocated
employee position for an individual that actually works for USAFA. This
arrangement will only mislead victims and others into believing that the
individual is representing AFOSI when that is not the case.

> sexual Assault Nurse Examiner (SANE) Development and Operations Guide, Sexual Assault Resource Service,

Minneapolis, Minnesota, U.S. Department of Justice, Office of Justice Programs, Office of Victims of Crime
(undated) (C.2.11)
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The Air Force believes the USAFA advisor position will help counter cadet
mistrust in AFOSI criminal investigators, and is in line with both the Fowler
Panel and congressional desires to further victim confidentiality. We disagree.
Delayed criminal investigator contact with the victim and crime scene will have
the same effect as delayed crime reporting--that is, reduced ability to collect the
testimonial and physical evidence necessary to successful prosecutions, or even
the ability to determine whether a crime occurred. As discussed previously, over
the last 10 years, sexual assault reports to AFOSI were delayed on average more
than 4 months. Such delays are not in the best interests of the victim, the accused,
or the community. The only effective way to counter cadet mistrust for AFOSI is
to ensure that AFOSI is in a position to conduct thorough, timely investigations so
prosecutions can be successful and sex offenders can be punished appropriately.
Criminal investigators, probably more so than other first responders, rely on a
constructive relationship with the victim to succeed.

Our review of USAFAI 51-202 “Academy Response Team” (ART) dated
September 19, 2004, found a number of controls spelled out in the instruction that
if followed would likely result in most sexual assaults being reported and
investigated. As with the former instruction, lack of independent oversight could
allow the program to drift. ART monthly reports on sexual assault cases and
related issues are distributed only to Academy officials. AFOSI does not receive
a copy to the ART’s monthly report against which to measure the referrals
received from the ART. Also external oversight is by exception; the Secretary of
the Air Force and the Board of Visitors receive the ART’s annual quality review
of all active cases and cases closed since the last review only upon request.
AFOSI is also excluded from the annual report.

B. Legal and Prosecutorial Matters

In January 2004, USAFA began phasing in an Officer Development System
(ODS) based on the Air Force disciplinary system, which is based on the UCMJ.
The objective is to integrate the ODS and Air Force discipline system into the
way that USAFA develops officers.®® Under the previous USAFA disciplinary
system, cadets were subject to four types of disciplinary action: (1) UCMJ/Non-
judicial Punishment; (2) Board of Officers/Hearing Officer; (3) USAFA
Discipline System; and (4) USAFA Honor System.*® Under this system, cadets
were punished for infractions ranging from minor (room maintenance and
appearance violations) to more serious (giving alcoholic beverages to under-aged
cadets). Cadets who violated even minor academy rules were given demerits and
required to march “tours” on base while carrying rifles. Once a cadet
accumulated enough demerits, he/she was required to appear before a military
review board that considered disenrolling the cadet from USAFA. Under the

%8 Commandant’s Guidance 01-3, January 12, 2004, “Military Discipline and the Officer Development System”
% Air Force Cadet Wing Instruction 51-201, “Discipline and Probation System” September 26, 2001, paragraph 2.1
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current system, the UCMJ replaces the previous cadet disciplinary system.® In
addition to the disciplinary system changes, the overall changes included:

e adopting a definition for sexual assault based on UCMJ violations; and

e merging the 10th Air Base Wing Judge Advocate office and USAFA
Judge Advocate legal office into the USAFA Judge Advocate with one
Service Judge Advocate and one Chief of Military Justice.

The Air Force Working Group findings and recommendations in this area led to
the Air Force changes noted above. Even though the Air Force Working Group
did not specify an office or individual to be responsible for implementing its
recommendations, this omission was not significant because the recommendations
were addressed in the Agenda for Change, which assigned responsibility for the
implementations.

Amnesty for Infractions

The sexual assault program that the USAFA Superintendent implemented in 1993
included a “de-facto” amnesty program to forgive victim and witness
“infractions” committed in connection with a sexual assault. The program was
intended to encourage victims and witnesses to report sexual assaults, at least to
USAFA nurses who could assist victims in getting needed medical and other help,
without having to fear disciplinary action for infractions. It was also intended to
counter some cadets’ perceptions that they were punished for infractions because
they reported sexual assaults. In implementing the program, however, the
USAFA Superintendent neither publicized the program nor issued guidance on
either requesting or approving amnesty. In fact, the Superintendent did not even
tell some of his senior staff, including the Commandant, about his new sexual
assault program adopted unofficially. In addition, as noted earlier, the
Superintendent intentionally excluded the Cadet Counseling Center from his
unofficial program, so USAFA counselors were unaware that an amnesty program
was available. Overall, the program depended on USAFA nurses who were
contacted about a sexual assault to get the word out, and then upon “word-of-
mouth” among the cadets.

When the successor USAFA Superintendent formalized the program beginning in
November 1995, he still did not issue guidance for requesting or approving
amnesty. Thus, the program was not well understood by cadets and or by USAFA
officials, and the application of program requirements was inconsistent. In fact,

in reviewing AFOSI investigations conducted over the last 10 years, we
discovered that some sexual assault victims (at least two who reported sexual
assaults to AFOSI in 1993 and 1994) were not aware of the Superintendent’s
amnesty program.

% commandant’s Guidance 01-3, January 12, 2004, “Military Discipline and the Officer Development System”
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The Air Force Working Group identified problems with the USAFA amnesty
program and recommended “assured amnesty” for victims and others involved in
reporting sexual assaults. The sexual assault program implemented under the
Agenda for Change includes such “blanket amnesty,” except for:

“... [Alny cadet involved in covering up the incident, any cadet
involved in hindering the reporting or investigation of the incident, and
the senior ranking cadet in attendance. The senior ranking cadet will be
responsible and accountable for all infractions committed by junior
cadets.

In reviewing the USAFA amnesty program subsequently, the Fowler Panel
contrasted it to the Military Academy (Army) and Naval Academy and found that:

The other academies do not have amnesty programs and, instead, have
policies to encourage reporting. (The Fowler Panel concluded that the
different focus might alleviate negative connotations with the term
“amnesty” and avoid using a term not used in the administration of
criminal justice.)

Neither Army nor Navy allows “blanket” amnesty and, instead, requires
decisions on a case-by-case basis. (The Fowler Panel recognized that
blanket amnesty could lead to false sexual assault reporting because an
alleged victim might claim sexual assault to avoid accountability for
personal misconduct, or friend or peer misconduct.)

The Army and Navy postpone decisions on whether to forgive victim and
witness misconduct until after all available evidence is thoroughly
reviewed and careful consideration is given to both offense severity and
likelihood that the offense would have been reported otherwise.

The Army policy identifies the official with decision authority. (The
Fowler Panel concluded that a similar approach would benefit the USAFA

policy.)
The Army and Navy policies to encourage victim reporting should be

considered carefully before deciding on discipline for non-assailant peers
and friends.

The Fowler Panel recommended that the Air Force review the Army and Navy
policies and adopt a clear policy to encourage sexual assault reporting. According
to the Fowler Panel:

“The policy should provide the Commandant or Superintendent shall
make determinations on a case-by-case basis. The decision should
involve advice from the Academy Response Team and the Academy
Staff Judge Advocate, and provide for careful consideration of many
factors, including the circumstances surrounding the alleged sexual
assault, the evidence supporting the allegation of sexual assault, the
seriousness of the victim’s reported misconduct and its relationship to
the sexual assault, and the need to encourage victims now and in the
future to report sexual assaults.”
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The Current Amnesty Program

USAFA implemented the current amnesty program in Commander’ Guidance 06-
3, June 3, 2003. The program includes blanket amnesty, with the exceptions
identified above. The Commander’s Guidance provides that:

“... Victims and witnesses will not receive ... cadet disciplinary
punishment for infractions normally addressed through cadet
discipline which arise out of the same incident or event as the alleged
sexual assault, though they may be counseled or afforded other
rehabilitative measures. Examples of such infractions include “over the
fence,” unauthorized consumption of alcohol, and fraternization or
unprofessional relationships. The alleged assailant, cadets involved in
covering up the incident or hindering its reporting or investigation, any
cadet making a false allegation of sexual assault, or any cadet who
provides alcohol to an underage cadet, may be punished, as appropriate,
under either the cadet disciplinary system or the Uniform Code of
Military Justice, as appropriate. In addition, the senior cadet present
may be held accountable for the misconduct of junior cadets associated
with the event.®* (Bolding added for emphasis)

The guidance attempts to eliminate confusion by pointing out that amnesty is
applicable only to infractions normally addressed through cadet discipline, not to
violations such as illegal use of narcotics, providing alcohol to a minor, or driving
under the influence (DUI).

Current Program Problems and Concerns

As has been the case since program inception, the current USAFA amnesty
program is intended to apply to “infractions normally addressed through cadet
discipline,” not those processed through the UCMJ. We generally recognize the
term “infraction” to denote nonconformance with rules or regulations and the
term “violation” to denote nonconformance with statutory requirements (laws).
In the military, however, any infraction is or can become a punishable UCMJ
violation. For example, the “minor infraction” noted previously (room
maintenance and appearance violation) could be a serious UCMJ violation, if the
cadet disobeyed a lawful order to maintain proper military appearance in his/her
dormitory room, especially if the infraction represented a repeat offense. USAFA
cannot expect its youthful cadets, or the USAFA officials responsible for
administering the program, to know or readily comprehend all individual
“infractions” that USAFA “normally addresses” through the disciplinary system,
rather than through UCMJ proceedings. Furthermore, the fact that a particular
infraction is “normally” addressed through the disciplinary system does not mean
that it will be in every case. Cadets, therefore, will continue to be unable to
anticipate whether a particular infraction will be considered for amnesty.
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Commander’s Guidance 06-3, “Reporting Process for Sexual Assault at the Air Force Academy,” June 3, 2003,

at 2. We note that the term “over the fence” used in the guidance refers to a cadet who leaves USAFA grounds
without permission. In the regular Air Force, the violation would be called “Absent Without Leave,” or “AWOL,”
which can be a serious UCMJ offense.

29
FOROFHCGIALUSE ONLY



Furthermore, since an offense could be subject to amnesty in one case but not
another, USAFA will not be able to ensure consistency in rendering discipline.

Another reason for confusion in the USAFA amnesty program is that it overlaps,
in principle, the “immunity” program already included in the UCMJ. Under the
Manual for Courts-Martial, Part 11 (Rules for Courts-Martial), Chapter V1I
(Pretrial Matters), Rule 704 (Immunity), a General Court Martial Convening
Authority (in this case, the USAFA Superintendent) may grant “Transactional
Immunity” or “Testimonial Immunity” from prosecution for UCMJ violations. If
“Transactional Immunity” is granted, the military will not court martial for one or
more UCMJ violations. If “Testimonial Immunity” is granted, the military will
not court martial for one or more UCMJ violations identified during the
individual’s testimony or statements, or from information derived directly or
indirectly from the testimony or statements. The more significant Rule 704
provisions with relevance to the current issues are summarized below:

e Immunity may be granted to any person who is subject to the UCMJ.

e Immunity ordinarily should be granted only when testimony or other
information from the person is necessary to the public interest, including
the needs of good order and discipline, and when the person has refused or
is likely to refuse to testify or provide other information on the basis of
privilege against self-incrimination.

e A person granted immunity may be ordered to testify and answer
investigator or counsel questions.

e After being granted immunity, if a person commits perjury, false
swearing, makes a false statement, or fails to comply with an order to
testify, the military may court martial the person for these offenses and
may use testimony, statements, or information derived directly or
indirectly there from in the court martial.

e The decision to grant immunity is generally within the General Court
Martial Convening Authority’s sole discretion, and the General Court
Martial Convening Authority may not delegate this authority.

We found that some USAFA officials and cadets did not recognize the distinction
between amnesty granted in sexual assault cases and immunity granted in a
UCMJ proceeding.

We are also concerned about an inequity inherent in the current USAFA amnesty
program. We fully support the stated purpose to encourage sexual assault
reporting. However, under the USAFA amnesty program, an individual accused
of committing a sexual assault and ultimately not convicted could still be
punished for lesser UCMJ violations in which the individual participated equally
with the victim and witnesses who have been given amnesty for the same
violations. Such inequitable treatment would be contrary to the principal that all
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individuals are entitled to equal protection under law, and could cause equity
questions that extend to the overall criminal justice system applied at USAFA.

Other Academy Programs Or Policies

In reviewing the USAFA amnesty program, we reviewed the Army, Navy and
Coast Guard policies, as well as those for two private military academies—the
Citadel, located in Charleston, South Carolina, and the Virginia Military Institute
(VMI), located in Lexington, Virginia. VMI does not have an amnesty-type
program or policy, and Coast Guard is revising its policy in this area.

Of the programs reviewed, only USAFA and the Citadel have “amnesty
programs.” Unlike the USAFA amnesty program, however, the Citadel program
is specific. The Citadel categorizes each punishable “offense” by class (Classes |
— 1V), the specific punishment for each offense, and provides that amnesty:

“. .. applies to all unserved punishments except those designated by
this regulation (The Blue Book) as not qualifying for amnesty.
Punishments not qualifying for amnesty are those stated, “No
Amnesty” in Annex B, plus any offense determined to be substance
abuse, alcohol related, hazing, sexual assault or sexual harassment
related. ... If it is determined that an offense was committed in
anticipation of amnesty, then the punishment resulting from that
offense will not qualify for amnesty. This determination will be made
by the Commandant.”

The Annex B referenced in the Citadel regulation is 10 pages in length, lists each
offense (ranging from minor, e.g., “improper shave” to serious, e.g., “illegal use,
sale, possession or solicitation of drugs or drug paraphernalia”), the class to which
it belongs, and the specific punishment for the offense. Then, by asterisk or note,
the list specifically identifies each offense for which amnesty is not available.
Therefore, unlike the USAFA amnesty program, the Citadel amnesty program is
easily understandable for both cadets and officials responsible for administering
punishment. The program is also specific as to the officials authorized to
administer punishment and decide amnesty issues.

The remaining academies have policies to encourage sexual assault reporting, but
they are not identifi